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COURT OF SESSION. 


No. I. | January 16, 1772. 


ADAM and SHAW, 
Againſt 


AI. STO N and FLEMING, 
P RO ͤ( 34 


Defenders claim for expencer incurred in a ſucceſiful oppoſit tion to a bill of 
adwocation at the purſuer's inſtance, ought to be made in the original 


action ſtill pending, and not by a 7 eparate one, though before the ſame 
judge. 


N a contract with the town of Glaſgow for building a bridge over 
the river Clyde, Adam and Shaw, the undertakers, had got com- 
municated to them a ſervitude to dig for {tone-quarries, &c. within the 
lands of Alfton and Fleming; and, having opened and wrought a 
quarry in Fleming's ground, two ſeveral complaints of theſe opera- 
tions were, by Alſton and Fleming, preferred to the ſheriff of Lanark ; 
and, after various procedure before him, Alſton and Fleming did ſe⸗ 
verally preſent bills of advocation, which, after a keen litigation, were 
ultimately refuſed by the court: For the expence of which, and. 
likewiſe for damages ſuſtained by their operations being ſtopped, Adam 
and Shaw inſtituted an action before the ſheriff, who having decerned 
for payment of the accompts given in by the purſuers, together with 


the expence of the preſent action, Alſton and Fleming complained of 
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this judgment by bill of advocation: And the cauſe having been advo- 
cated, and taken to report, the court went upon the point of form, 
whether it was regular to bring a new action for expences incident 
in one that was ſtill — and where they might be claimed, 


and awarded, if juſt. 


The Lords diſmiſſed this proceſs; reſerving to inſiſt in the ori- 
«© ginal proceſs before the ſheriff, and therein to claim the ex- 


< pences.” 


AQ. M. Laurin. Alt. lay Campbell. Reporter, Kennet. Clerk, Roſe. 


No. II. 5 Fanuary 31. 1772. 


KOEHLER, and his Curator ad litem, 
Againſt 


PAUL NEIDRICK. 


I Kk 


Can a debtor be compelled to pay upon a decree at the inſtance of a minor 
without curators *— Payment made to a minor, not having curators, 


valid and em by the law of Scotland. 


N action was ſued by George Frederick Koehler, ſon to the de- 
ceaſed George Frederick Koehler, and William Henry, his at- 
Ttorney, (by virtue of a letter of attorney ſigned by him, according 
thereto, a minor of 15 years, with conſent of Iſaac Hawley of 'Portſ- 
mouth, his uncle,) concluding againſt Neidrick, as executor appointed 
by Koehler ſenior, for payment of the half of the defunct's perſonal 
eſtate, bequeathed by his will to the purſuer. The Lord Ordinary, in 
reſpect of the purſuer's being minor, appointed William Henry (the 
attorney) curator ad litem, and afterwards paſſed an interim decree for 
a balance confeſſed by the defender. 

In a ſuſpenſion of this decree, which came to be diſcuſſed by the 
Lord Ordinary to the original action, the charger having produced an 
appointment, by the Chancellor of England, of Haac Hawley to be his 
guardian, the Lord Ordinary found the letters orderly proceeded ; 
but found, that the ſaid Iſaac Hawley, the charger's uncle and guar- 
* dian, muſt concur with him in granting the diſcharge to the ſuſpen- 


der for the ſum charged for.“ And, a repreſentation for the 
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ſuſpender, ſtating it to be the law of Scotland, that no perſon was 
obliged to pay a debt to a minor, unleſs that minor was legally autho- 
riſed by tutors and curators to receive the money; and that the ap- 
pointment, produced, of the charger's uncle to be his guardian, did 
not, from its nature, ſufficiently authoriſe him to receive the money 
charged for, but ſeemed rather to reſemble the nomination of a curator 
ad litem: The Lord Ordinary found, That, by the law of Scotland, 
* a payment made to a minor not having curators, is a valid and ef- 
fectual payment; and that the authority of the Engliſh guardian, in 
this caſe, is required by the interlocutor, only for the further ſecu- 
* rity of the minor, that the money may not be ſquandered by him, 
© for which reaſon it was not oppoſed by the purſuer ; therefore, re- 
© fuſed the deſire of the repreſentation, and adhered to the former 
© interlocutor.*” And, afterwards, found the charger entitled to the 
* expences-incurred by him in the ſuſpenſion, and alſo the expence of 
« extraCQting the decree.” | 

Pleaded by Neidrick, in a reclaiming petition.: That payment of any 
conſiderable ſum of money made to a minor, though not having cu- 
rators legally authoriſed to act for him, is not, by the law of this 
country, ſuch a valid payment as can effeCtually liberate the debtor 
who makes that payment at the hands of the minor; and that, as well 
in the nature of the thing, as according to the principles both of the 
civil law, and that of this country. 

In the nature of the thing, it is a duty incumbent upon every 
debtor, either when he makes offer of a voluntary payment to a minor- 
creditor, or is called upon by that creditor to do ſo, to take care that 
the money ſo paid by him be not embezzled by coming directly into 
the minor's own hands; and that, if he neglects this duty, he 1s 
anſwerable to the minor, unleſs he ſhall be able to make it appear, 
that the money was profitably applied for his ule, 

Again, that the principles of the civil law were favourable to his 
plea, appeared from the following texts, J. 2. C. Si tut. vel cur. inter- 
ven; l. 1. C. Si adver/. folut. ; l. 25. C. De adminiſtrat. tut. \ 3. Institut. 
Quib. alien. licet vel non; l. 7. y 2. De minor, — And, as to the practice 
of this country, there occurred no reaſon to the ſuſpender, why the 
principles of the civil law, which ſeem to be ſolidly founded in com- 
mon reaſon, ſhould be held to be departed from; as the law of this 
country has, in many particulars, adopted the principles of that law, 
eſpecially in the matter of tutors and curators ; and he has never been 


informed of a deciſion of this court, whereby it was found, that a 


debtor was in fafety to pay to a minor. without conſent of his tutors 


or curators, or that he could be compelled ſo to do; on the contrary, 


it is ſuppoſed by a deciſion, u/t, December 1697, Watt againſt Panton, 
that a debtor was not bound to pay to a minor not having curators, 
Anſwered: Two points are clearly eſtabliſhed in the law of 
Scotland: 1/7, That no minor whatever, who has no curators im- 
poſed upon him by his father, can be compelled ta accept of any ; 
ſince every minor, who has ſufficient confidence in his own abilities in 
this particular, is entitled to take upon himſelf the full management, 
and free adminiſtration of his own affairs, ſubject to as little controul 
| as 
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( 4 9 


as if he were a major. 2dly, That no perſon whatever can be com- 
pelled, on any account, to act either as a tutor or curator to another, 
And, by the practice of this country, numberleſs minors do every 


day manage their own affairs, without the aid or interpoſition of 


curators, as fully and freely, in all reſpects, as if they were majors ; 
either becauſe they do not chooſe to ele& curators to themſelves, or that 
the perſons who have been appointed curators to them decline to ac- 
cept the office, —In a trading country, ſuch as this, not only many 
minors, but the whole ſubjects, would be put in a moſt diſagreeable 
ſituation, were the ſuſpender's doctrine to be held as the law of Scot- 
land. But he has not been able to point out a ſingle authority from 
our law-books, nor one precedent from deciſions, tending to ſupport 
it. The deciſion cited rather ſerves to refute it; and is, indeed, when 
examined, a precedent in point for the charger. His reliance, then, 
is on a few quotations from the civil law, the ſubtilties whereof 
we have not adopted ; neither are they applicable to the preſent caſe. 
On the other hand, the judgment of the Lord Ordinary 1s agreeable ro 
the language of all the writers on the law of Scotland, ſuch as Stair, 
Bankton, &c. ; and Erſkine's words are preciſely in point, tit, Minors, 


Kc. § 6. and 18, 


* The Lords adhered, and found the petitioner liable in the expence 
* of the anſwers.” | 


AQ. V. M*Kenzie. Alt. D. Graeme. Clerk, Roſe. 


So. 1H. j - February 4 1772. 


BRYAN B ARR ET of London, Laceman, 
Againſt 


ALEXANDER EARL of HOME. 
F O R E 1 U N. 


The Spots trienuial preſcription affords a total defence to the debtor's ve— 
erg kat liver, againſt a foreign debt ſued for in Scotland, 


ARRET ſued the Earl of Home, as repreſenting his brother, the 
late Earl, inter alia, for furniſhings made to him between the 
years 1752 and 1759, conform to an account produced, amounting 


to L. 114: 4: 4 Stecling ; during the currency of which accompt, the 
deceaſed 
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deceaſed Earl had reſided in London, and the different articles were 
there delivered to him. 


The defender pleaded, That this debt was cut off by the triennial 


, preſcription; and cited the deciſions in the caſe of Randal againſt innes, 


13th July 1768, and in the queſtion between himſelf and Mrs Jean 


Kerr, 2oth February 1771, on this very point. 


© The Lords ſuſtained the defence of preſcription pleaded againſt the 
« accompt libelled, and aſſoilzied the defender from the concluſions 


of the libel as to ſaid accompt. 


AR, V. M*Kenzie. Alt. Rae. Clerk, Roſs. 
No. IV. February 5. 1772. 
FOUAN ARBUTANOT, 
Againſt 


Sir FAMES COLSQU HOU N. 


PERSONAL AND RE AI. 


Clauſe in a tack, that the tenant, at his removal, ſhall be paid the ex- 
pence of incloſing, us effettual againſt a ſingular ſucceſſor in the land. 


AES ARBUTHNOT, proprietor of the lands of Finart, and o- 
| J thers, let a part of theſe lands to John and Donald Fraſers for 
nineteen years from May 1751, by a tack which contained the follow- 
ing clauſe : * And, it is hereby declared, that, in caſe the ſaid John and 
Donald Fraſers, and their foreſaids, ſhall think proper to incloſe any 
* of the grounds of the ſaids lands with ſufficient country-dikes, they 
* ſhall, at their removal, upon leaving them ſufficient, be paid a com- 
« priſed price for the ſame, not exceeding one year's rent.“ | 

James Arbuthnot was ſucceeded in the eftate of Finart by his bro- 
ther Robert; and, in conſequence of a deſtination made by him, upon 
his deceaſe, the ſucceſſion was taken up by Mr John Arbuthnot, then 
an infant. But it was afterwards judged expedient to bring the lands 
to a judicial fale before the court of ſeſſion, and, in 1763, the eſtate was 
Told by authority of the court, when Sir James Colquhoun became 
purchaſer. | 

In 1765, an action was brought at the inſtance of John and Donald 
Fraſers againſt Mr John Arbuthnot and his adminiſtrator in law, con- 
cluding, inter alia, that Mr John Arbuthnot ſhould be obliged to pay 
them a year's rent, being L. 24 Sterling, which, by the above recited 
| clauſe 


E 


clauſe in their tack, they were 4 to lay out in building country- 
dikes round their farm; but the court, by an interlocutor 14th July 
1769, * Afloilzied hoc flatu from the claim, in reſpect that, by the tack 

* libelled, the obligation on the maſter to refund ſuch expence to the 
* tenant, is not preſtable until the removal of the tenant ; reſerving al- 
ways action to the purſuers or their repreſentatives, againſt tne de- 
fender John Arbuthnot, and his repreſentatives, for the expence of 
* ſuch dikes, to the amount of L. 24 Sterling, in cafe ſuch expence 
* ſhall not be allowed by Sir James Colquhoun, or the proprietor of 
the lands of Finart for the time, at the determination of the ſaid tack; 
and reſerving to the ſaid John Arbuthnot, and his repreſentatives, 
their defences, as accords.” 

Upon the determination of the tack, Fraſers inſiſted in their claim 
againſt Arbuthnot, who called Sir James Coiquhoun in an action, con— 
cluding that he mould be decerned to relieve him of the Fralers de- 
mand, and of the expence he might incur in defending the fame ; and 
the proceſſes having been conjoined, the Lord Ordinary, on the 3d 
July 1771, pronounced this interlocutor: * Finds the laid John Arbuth— 

not liable in payment to the ſaid John and Donald Fraſers of the ſum 
* of L. 13: 12: o Sterling, with intereſt of the fame, from the term 
of Lammas 1771, as the value of the dikes, according to the com- 
* priſement of the birliemen, in proceſs, and againſt which no objec- 
tion is offered, and decerns: But, in reſpect that there is no obliga- 
tion in the tack to build the dikes; that the obligation to pay a 
* ſum, not exceeding L. 24, for the dikes, when built, depended upon 
* an uncertain event, and that it makes not mention of aſſignees, the 
* Lord Ordinary afſoilzics Sir James Colquhoun, and decerns.' And, 
by a ſublequent inierlocutor, November 28th 1771, In reſpect that 
the claute in queition, although contained in the contract of tack, is 
© an obligation diſtiuct from the contract of tack, and for the reaſons 
contained in the former interlocutor, refuſed a repreſentation tor Ar- 
* buthnot, and adhered to his former interlocutor,” : 
Udon a reclaiming petition, and antwers, the Court held that this 
claule was eſſectual againſt a ſingular ſucceſſor in the lands, (notwith- 
tanding of the deciſion December 17. 1760, M' Dowal of Glen contra 
M'Dowal of Logan, cited for the defender), and therefore, 


Ihe Lords altered the Lord Ordinary's interlocutor, and found 


* dir James Colquhoun liable in payment. 


AQ. John Douglas. Alt. James Calguhoun. 
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No. V. | February 13. 1772. 
The S7 NOD of ARGYLE, 
| Againſt 


DANITEL CAMPBELL of Shaw field. 


| Interpretation of the general words of a clauſe in the act 1075 of Queen 


Anne, cap. 12,—Whether the act 1690, cap. 24. be thereby repealed? 


HE ſynod of Argyle, and their colleQor, brought an action a- 
gainſt Shawfield for payment of certain vacant ſtipends of the 
united pariſhes of Killarew and Kilchoman in Iſlay, in conſequence 


of the act 1690, cap. 24 which ſtatutes and ordains, that all the va- 


cant benefices and ſtipends belonging to the ſeveral kirks lying within 
the bounds of the ſynod of Argyle, that either now, or ſhall hereafter 
vaick, within the bounds of the ſaid ſynod in all time coming, ſhall be 
applied for training up of youths at ſchools and colleges, as a neceſſary 
mean for planting and propagating the goſpel in theſe places, and for 
introducing civility, and bringing that country to good order, and for 
other pious uſes that ſhall occur within the bounds of the ſaid ſynod : 

And, further, ſtatutes and ordains, that the foreſaid vacant flipends 
ſhall be uplifted from the reſpective heritors and tenants, liable in pay- 
ment of the ſame, by a collector, or collectors, to be nominated by the 
ſaid ſynod : And which ſums of money ſo to be uplifted and received, 
are thereby appointed to be applied for the uſes aforeſaid, at the fight, 


and by the direction of the ſaid ſynod, without conſent of the heritors. 


Pleaded for Shawfield : The ſtatute 10th of Queen Anne, cap. 11. 
after ſetting forth that the antient powers of patrons had been great- 
ly curtailed by ſeveral acts of William and Mary, particularly their 
powers of preſentation, and of appyling the vacant ſtipends within 
their pariſhes ; and which reſtrictions having been now found highly 
inconvenient and unjuſt, it therefore abrogates, nominatim, the act 1690, 
cap. 23.3; act 1095, cap. 15.3; and the act 1690, cap. 13.: And then 
follows this clauſe, * And that, in all time coming, the right of all and 
every patron, or patrons, to the preſentation of miniſters to churches 
and benefices, and the diſpoſing of vacant ſtipends for pious uſes 
within the pariſh, be reſtored, ſettled, and confirmed to them; the 
foreſaid acts, or any other act, ſtature, or cuſtom, to the contrary, 
in any ways, notwithſtanding :' Which, he contended, did alſo re- 
peal the ſtatute in queſtion, and cited the authority of Bankton, B.. 


Lit, 8. §. 79. that ſuch was its effect. 
Anſwered : 
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Auſwered : The defender ſeems to have taken the hint of this ob- 
jection to the ſynod's title from the inaccurate obſervation in the paſ- 
ſage of Bankton referred to, which is not founded on the juft con- 
ſtruction of the ſtatutes. The act of Queen Anne repeals three ſeve— 
Tal aQs of parliament (and no more) which had been made in the 
reign of King William, to the prejudice of patrons in general, and re- 
ſtores them to the rights which had been taken from them by theſe 
acts, viz, 1690, cap. 23.; 1605, cap 15.; and 1696, cap 13. Theſe 
three acts it was thought proper, in the reign of Queen Anne, to ab- 
rogate, in order to reſtore patrons in general to their antient rights of 
preſenting minifters, and employing vacant ſtipends, which was ac- 
cordingly done, under certain regulations, by the ſtatute now founded 
on. And, from the whole tenor of the ſtatute, it is plain, that nothing 
more was meant than to repeal theſe three former acts, with a view to 


the reſtoration of patrons, in general, to their antient rights. The 


title of the ſtatute, the preamble of ir, reciting and ſpecifying the three 
ads already mentioned, and the enacting words, expreſsly repealing 


theſe three acts by name, all concur in ſhowing what was underſtood, 


Had it been intended that the act 1690, cap. 24 in favour of the ſynod 


of Argyle, ſhould alſo have fallen under the repeal of this ſtatute, no 


reaſon whatever can be aſſigned why it was not therein expreſsly men- 
tioned, as well as the three others, and declared to be at an end, in like 
manner with them llt cannot be ſuppoſed that this act eſcaped ob- 
ſervation; for it is the very next in the ſtatute- book to the 23d act 
1690, concerning patronages in general, and is even mentioned and 
excepted in that att. And the right thereby granted to the ſynod of 
Argyle was ſomewhat of the ſame nature with that conferred by the 
Other two ads, 1695 and 1696, upon the preſbyteries to the north of 
the Forth, yet no mention whatever is made of the act in queſtion, 
while the other three acts are nommatim w repealed 1 in the ſtatute of Queen 
Anne. 

The general words of the 8 on which the defender raiſes the 
objection, ought to receive an explanation agreeable to the context, 
and in conſormity with the other parts and claufes of the act iſelf, 
The right of patrons was no doubt reſtored to its antient footing, as if 
the act 23d 1690, and the afts concerning vacant benefices to the north 
of Forth never had been made; but ſtill this was without prejudice to 

the particular law which had taken place with reſpect to the ſynod of 
Argyle, and which was coeval with, and excepted in the aforeſaid act 
1690, cap. 23. This law was purpoſely omitted, and left entire by the 
{tatute of Queen Anne, as already explained; but certain acts to the 
prejudice of patrons were taken away; and ſo far as the repeal of 
thele acts went, the intereſt of patrons was reſtored, any law, ſtature, 

or cuſtom, to the contrary, notwithſtanding. Theſe general words of 
{tile muſt be limited to the particulars which were under view, and 
which were the object of the ſtatute. To carry them any farther 
would be doing manife& violence to the intention of the legiſlature, 
And the court are not only entitled, but in juſtice bound, to give a 


reaſonable conſttuction to the ſtatute, and to limit the general words, 
ſo 


(. 97] 


fo as to include only the particulars which the ſtatute itſelf ſhows to 


have been under the view of the legiſlature. 

The ſame reaſons why the legiſlature found it neceſſary to make a 
particular enactment, with reſpect to the ſynod of Argyle, at the begin- 
ning, ſtill ſubſiſted when the itatute of Queen Anne was made, reſto- 
ring the rights of patrons in general. So far was her Majeſty from 
thinking that the powers and revenues of the ſynod of Argyle ought 
to ſuffer any diminution, that ſhe was pleaſed, in the year 1705, to 
make an addition to them by grant of certain revenues of the biſhop- 
rick of Argyle and the Ifles, which grant does expreſsly take notice of 
the right already veſted in them to the vacant ſtipends, and approves 
of their management with reſpect to ſaid ſtipends. And what plain!y 
ſhows the ſenſe of the country, and of all concerned, that the ſynod's 
right to theſe ſtipends never was meant to be aboliſhed is, that they 
have gone on in the uniform practice, notwithſtanding of the act of 
Queen Anne, of uplifting and applying thele vacant ſtipends, in terms 
of the act 1690, down to this preſent Cay. | 

Replied The general clauſe in that ſtatute does effectually abrogate, 
reſcind, and repeal, every act whatever, prior to the date thereof, which 
is any way contradictory to, or inconſiſtent with its meaning. The 
well known maxim is, pofteriora derogant prioribus ; and the legiſlature 
having, in the preamble, teſtified, iu the ſtrongeſt terms, a diſapproba- 
tion of, and the inconveniences ariſing from patrons, all over Scot! :::!, 
having been deprived of their juſt right of adminiſtration of the va— 
cant ſtipends ; and being therefore reſolved to rectify this grievance, 
hath, in purſuance of theſe reſolutions, taken a moſt compleat and 
effectual method of accompliſhing the ſame, viz. by the above 
recited general clauſe, which is as expreſs and comprehenſive as 
words can make it; thereby teſtifying a determined reſolution to repeal 


not only the three acts expreſsly narrated, but every other act what- 


ever that in the ſmalleſt degree impinged upon the original right, com- 
petent to patrons, of diſpoſing of the vacant ſtipends within their 
pariſhes, 
The intent and effect of ſuch general clauſes is well known, and 
thoroughly underſtood, viz. that the legiſlator having once fer forth his 
reſolution and intention, he, in order to avoid prolixity, and to ſecure 
againſt neglect, does throw in a general claule to comprehend every 
other ſimilar act that has not been expreſsly repealed. And that gene- 
ral clauſes have the effect to abrogate prior contradictory ſtatutes, 
though theſe ſtatutes are not nominatim repealed, the defender needs 


only appeal to the general clauſe now under review ; for the ſtatute, 


roth Queen Anne, cap. 11. which contains this clauſe, does only repeal, 


nominatim, act 1690, cap. 23.; act 1695, cap. 15.; and act 1696, 


cap. 13. Yet the purſuer will not deny, that, prior to the enactment 
of this ſtatute, the act 1695, cap. 27. wes in full force; but that, ſince 
that time, it has been univerſally underſtood to be repealed by the above 
mentioned general clauſe, as coming under the ſpirit and intendment 
of that ſtatute, though not under the expreſs words. Accordingly, in 
the late abridgement of the ſtatute-law, it is narrated as one of thoſe 


acts that were repealed by the ſtatute 10th Queen Anne, cap. 11. 
C whence 


. ( 10 ) 


whence the defender is entitled to plead a res judicata in his favour; 


for, if the general clauſe above mentioned ſhall once be found to repeal 
prior acts, as coming under the ſpirit of that clauſe, though not n- 
natim mentioned in that ſtatute, then the defender does with confidence 


maintain, that the act now ſued upon does fall under the ſpirit of that 


general clauſe, and muſt accordingly be found to be repealed thereby. 

This queſtion having been taken to report, as between the ſynod and 
Shawheld, the court ſiſted proceſs till Shawfield, who acknowledged he 
was not patron, made the crown a party to this action. The crown 
was accordingly called. But, at reſuming the conſideration of the cauſe, 
there was no compearance made for the crown, and Shawfield's intereſt 


was ſtated to be a gift of the vacant ſtipends in queſtion, 


The Lords repelled the defence, and found Shawfield liable for 
* the vacant ſtipend, and for the expence of the extract. 


Act. Ilay Campbell. Alt. Valter Campbell. Reporter Auchinleck. Clerk Campbell. 


No. VI. | February 13. 1772. 
MARY WHITE, 
Againſt 


FOUHN BROWN. 
n . 


* 


raiſer thereof, irregular, 


Diligence uſed by a party compearing in a multiple-poinding, againſt the 


HiTE preferred a complaint againſt Brown, for that he had 
proceeded to execute horaing and caption upon a decree of 
forthcoming recovered againſt her as debtor to Harris, notwithſtand- 
ing his being called in a multiple-poinding at her inſtance, along with 
other creditors of Harris, and wherein Brown had entered compearance ; 
and ſet forth, that, in order to avoid impriſonment, ſhe had been 


obliged to contign the money, 


Brown pleaded in his juſtification, the captious conduct of his ad- 
verlary: That the charge of horning was given with a view to make 
her ſuſpend, and bring on the deciſion of the queſtion, which the did 
not: That the executing of the caption was long delayed ; and that 
the money hath ſince been reſtored to the complainer by the reſpon- 
dent's order. | | 

* The Lords found this procedure irregular ; but modified both da= 

* mages and expences to L, 3. | | 


AR, B. . M. Leal. Alt. Ilay Campbell, Clerk Kirkpatrick. 
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| No, Vik | | February 14. 1 772. 


FAMES BRODIE of Brodie, 
Againſt 


Sir FOUYN SINCLAIR of Murkle. 


ee PFRIOK ann VASAT 


Title to inſiſt in a reduction of a decree of tinſel of ſuperiority, and caſu— 
alties thereof, | | | 


PoN the death of Alexander Brodie of Brodie, Lord Lyon, in 
1754, leaving a ſon, Alexander, and a daughter, Emilia, married 
to the late Captain John M*Leod, younger of MLeod, Alexander 


was ſerved heir of line, and of entail, to his father. As heir of entail, 


he carried right to the eſtate of Brodie, As heir of line, he took up an 
unentailed eſtate, whereof the ſuperiority of Weſter Brimns was a 
part, and the property of which then belonged to Lord Murkle, 

Upon the death of Alexander, laſt mentioned, in 1759, the ſucceſ- 


ſion divided. The entailed eſtate came to James Brodie, now of 


Brodie. The unentailed eſtate, whereof the ſuperiority of Weſter 
Brimns was a part, devolved upon Mrs M'Leod, the heir of line. 

The property of the ſaid lands of Weſter Brimns, belonging now to 
Sir John Sinclair, in virtue of a ſettlement executed by the late Earl 
of Caithneſs, he brought a declarator of tinſel of ſuperiority, wherein 
he obtained a decree in abſence againſt Mr Brodie, as heir of entail, 
and Mrs M*Leod, as heir of line of the deceaſed Alexander Brodie, 
declaring, that they had loſt the ſuperiority of the ſaid lands of Weſter 
Brimns, and the caſualtics thereof, during their life-time; and decern- 
ing the ſaid Sir John Sinclair to be infefted and ſeized in the ſaid lands 
of Weſter Brimns, by the King's Majeſty, to be holden of him in 
the uſual manner, by compoſition and fignature in exchequer, 

Mr Brodie brought an action, concluding for reducing this decree, 
and that Sir John might ſtill be obliged to take an entry from him, 
when his titles to the ſuperiority of Welter Brimns ſhould be com- 
pleated: Which, he alledged, were then in cur/# of being done, and 
hitherto had been retarded from circumſtances, not arguing any undue 
mora on his part. | 


The defender, in juſtification of the ſtep he had taken, ſtated, that 


it was of neceſſity, for that he had made repeated applications to the 


doers of the family of Brodie to take the proper ſteps to give him a 
valid and effectual entry in the lands; and that it was become a matter 
| of 


( 1 J- 


of importance to him to compleat his titles to the property, in order 


to remove tenants, &c. And under the uncertainty, in which of them 
the right of apparency of the ſaid ſuperiority was, he had therefore 
executed letters of ſpecial charge, ad hunc effeftum, and thereon inſti- 
tuted the action of declarator, both againſt the heir of line, and the 
heir of entail. And, in har of the reduction now brought at the in- 
ſtance of the latter, objedted to his title to reduce this decree of tinſel 
upon his own ſtate of the fact, viz. that, though he was heir of entail 


of the eſtate of Brodie, yet he was not in the right of apparency of 


the ſuperiority of Weſter Brimns; for that this ſuperiority was no part 
of the entailed eſtate, but devolved upon the heir of line; and that the 
purſuer's only title thereto, was a right of adjudging it for payment 
and relief of the debts of Lord Lyon, for which the lineal ſucceſſion 
was, prima znftantia, liable. Hence the defender contended, that the 
purſuer's title is totally defective for ſupporting him in a reduction of 
the decree now under challenge, as he falls to be conſidered as an en- 
tire ſtranger to the lands of Weſter Brimns, and-has no better title to 
inſiſt in any action reſpecting theſe lands than any other perſon in the 


kingdom. 


Anſwered: Though the heir of line had the primary right to this 


ſuperiority, yet, by her renouncing, the right thereof belongs to the 


purſuer, as heir of entail ; for that the debts affecting the eſtate of 


Brodie were ſuch as the heir of line was, in the „it place, bound to 


pay, were ſhe entered; and, therefore, when ſhe renounced, the unen— 


'tailed eſtate went to the purſuer for his relief, in the ſame manner as 
if he had been both heir of entail and heir of line. 


Replied : The anſwer proceeds upon an erroneeus hypotheſis in 


point of law, viz. that, by the renounciation of the heir of line, the 


Tight belonged to the purſuer as heir of entail ; whereas, it 1s perfedtly 
clear, that the right-opens to no perſon whatever by the renounciation 
of the heir of line, as long as the heir of line is alive, It does not even 
open to the next heir of line, far leſs to the purſuer, who is a ns 
ſtranger, quoad the ſuperiority i in queſtion. 

The purſuer may, indeed, be creditor in relief to the heir of line, as 
primarily liable for the debts with which his eftate has been affected ; 
and, in conſequence thereof, it may be in his power to adjudge this 
ſuperiority: But hitherto no ſuch ſtep has been taken by the purſuer; 
and, till that is done, he is in no other ſituation than any other mere 
perſonal creditor of the heir of line: And, it is impoſſible to maintain 
that a mere perſonal creditor of Mrs M'Leod's can inſiſt in a reduction 


of the decree under challenge, 
The Lords found, that Brodie has no title to inſiſt in this action. 


AQ. Coſmo Gordon. Alt. Ro. A Queen. Clerk Pringle. 


. 
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No. VIII. | | February 18, 1772, 
HENRY DAVIDSON, 
Againſt 


Sr HECTOR MXENZTE, and others. 
SOLIDUM ET PRO RATA. 


Angle Curator may interpoſe for the evident utility of the Aer, al- 
though, by the nomination, the right of acting be veſted in the majority, 
200 dt ent. 


N this caſe, the purſuer inſiſting to have a decree of conſtitution a- 
gainſt the minor, in order to lead an adjudication of his eſtate, up- 

on certain debts affecting the ſame, in his perſon, in conſequence of the 
court having found, that a tranſaction made with the predeceſſor, for 
a ſale of part of ſaid eſtate, and in view whereof theſe debts were ac- 
uired, was not binding upon the defender, the heir of tailzie, and in 
which he was only oppoſed by one of four curators, the majority of 


whom being declared to be a quorum, it was urged, that the negative 


of the reſt, who deemed the oppoſition inexpedient, did bar him from 
maintaining it ſingly. 


* The Lords found the purſuer entitled to have decree of conſtitu- 
tion for the debts libelled on; but that the debtor, Sir Hector, 
or Alexander M*Kenzie, his curator, may ſtop ſuch decree, by 

paying to the purſuer, or conſigning in the clerk's hands, the 
* laid debts,” 


Ad. A. Lockhart, et Solicitor Dundas. Alt. Ilay Campbell, et F. Boſwell, Clerk, Kirkpatrick. 


| D No, 


No. IX. February 20. 1772. 


ALEXANDER HOUSTON, and Co, Merchants in Glaſgow, 
Againſt | 


CLAUD and WALTER STEWARTS. 
BANKRUPT 


An heritable ſecurity granted by a debtor, bankrupt in terms of the act 
1696, found not to fall under it, as being in conſequence of an anterior 
obligation, coeval with the contraction of the debt, 


AMES MAXWELLT, carrier in Glaſgow, having become notour bank- 
rupt, and being incarcerared February 27th 1767, Houſton and 
company proceeded to adjudge a ſmall heritable ſubject belonging to 
him in the town of Glaſgow, for payment of debts he was owing them. 
Upon this title they inſiſted in a reduction of an heritable bond and 
infeftment granted by Maxwell to Claud and Walter Stewarts, on 
the 13th January 1767, as falling under the act 1696. 

The defence pleaded for Stewarts was: That, though the heritable 
bond itſelf, and the infeftment, were both within the ſixty days; yet, 
at the time when the debt was contracted, and which was ſeven months 
before the bankruptcy, Maxwell had come under a ſpecific obligation 
to grant this ſecurity, and had even pledged his title-deeds in their 
hands till the bond ſhould be made out, and authoriſed them to em- 
ploy a writer for that purpoſe; which, however, they delayed doing 
for ſome time, as they were told by Maxwell, that he only owed a 
trifle of debt, ſo that it was needleſs to put him to the charge of com- 
pleating the ſecurity ; and they did not think the * it would 
be of any prejudice. 

They ſet forth the /pecres facſi to be this; that, ſome time in June 
1766, Maxwell being in want of money, applied to Alexander Steven— 
ſon for the loan of L. 60, and to Thomas Blackſtock to be his cau- 
tioner. Stevenſon advanced the money upon their conjunct bill, pay- 
able ſeven months after date. And Blackſtock being deſirous of ha- 
ving ſecurity for his relief, Maxwell applied to Claud and Walter 
Stewarts, who, at the interceſſion of Donald Bain, agreed to give their 
bill to Blackſlock, for the ſame ſum which had been advanced by 
Stevenſon to Maxwell, of the following date and tenor: * Glaſgow, 
* 24th June 1766, Conjunckly and ſeverally, pay to me, or order, 


* leven mouths after date, at my ROGER in Glaſgow, the ſum of ſixty- 
one 


46 


© one pounds, fifteen ſhillings Sterling, for value received by you from 
© (ſigned) Thomas Blackſtock.“ And this bill, being at ſeven months 
date, included L. 1: 15: O of intereſt upon the principal of L, 60. 

The defenders founded upon the two following pieces of written 
evidence: 1ſt, A letter of the hand writing of Donald Bain, in theſe 
terms: Glaſgow, June 25th, 1766. Gentlemen, Pleaſe to employ 
any writer you pleaſe, aud Jet him draw out a heritable bond of ſe- 
* curity on my ſubject, in any way you and he agrees, for the ſum of 
Sixty pounds Sterling; and this ſhall be your fecurity till that be 
done. (Signed) James Maxwell.“ Addreſſed to Meſſrs Claud and 
Walter Stewarts. 8 | 

2dly, A declaration by Maxwell, of date January 31. 1767, bear- 
ing, in ſubſtance, that, conſidering, on the 24 of June Jaſt, he bor- 
rowed from Blackſtock L. 60, for which Claud and Walter Stewarts 
were ſo kind as agree to grant their bill to ſaid Blackſtock, payable in 
ſeven months; that, accordingly, he received ſaid L. 69 from Black- 
ſtock, on their accepting ſaid bill to him for L. 61: 15 : o, the 
L. 1 : 15: o, being the intereſt from the date of the bill to the term 
of payment; and he, for their repayment, was immediately thereaf- 
ter to have granted them an heritable ſecurity upon his tenement of 
houſes therein deſcribed, in terms of his miſſive to them of the 25th 
day of ſaid month; and, at the ſame time, pledged his title-deeds to 
the ſaid lands, being his diſpoſition and ſeiſine, in their cuſtody, as a 
ſecurity to them until the heritable ſecurity ſhould be executed; and 
which was granted by him to them on the 13th day of January cur- 
rent, for L. 18 Sterling, and ſaid ſum of L. 60 Sterling: But, becauſe 
the bill was not due, nor in the cuſtody of Stewarts at the time of exe- 
cuting the heritable ſecurity, it proceeds, by miſtake, on the narrative, 
that he had accepted the bill to blackſtock with them, whereas the bil! 
was drawn by Blackſtock upon, and accepted by Stewarts only; and 
the ſum in the bill is L. 61 : 15: o, as including the ſevea months in- 
tereſt that fell due on the L. Co from the date of the bill till the term 
of payment: Therefore, he thereby acknowledges and declares, that 
the L. 60 Sterling mentioned in the ſaid heritable ſecurity, is the very 
ſum which he received from Blackſtock on the ſaid 24th day of June 
| laſt, and they gave their bill for to him; and allo is one of the ſums he 
granted them the heritable lecuricy for, as contained in a bill drawn by 
the ſaid Blackſtock upon, and accepted by both them and him: And 
he thereby paſles from, renounces, and diſcharges all objections, &c, 
And conlents to the regiſtration, &c, 

And, farther, the deftendets reſorted to the oaths of Bain and black- 
ſtock, both as to the fact of Maxwell's having pledged the title- deeds 
of his ſubjects in their hands, for the purpoſe of making out the he- 
ritable ſecurity in queſtion, and alſo of there having been a previous 
communing and agreement between them when the defenders accepted 
the bill to Blackſtock, that Maxwell ſhould grant them an heritable 
bond for their ſecurity. The court having found, that they ought, 
before anſwer, to be examined upon theſe facts.” 

Argued for the purſuers: , There is no ſufficient evidence of any 
anterior obligation to give the heritable ſecurity in queſtion. | 
| 240, 
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addy, Eſto there were evidence of an anterior obligation, it is ſtill 
to be conſidered how far this is relevant to take the defenders out of 
the caſe of the act of parliament, which it is clear they otherwiſe fall 
under. Upon this head, the conſtruction of the act itſelf, and the par- 
ticular circumſtances of the preſent caſe, muſt be attended to. 

The ſtatute 1696, declares, All and whatſoever voluntary diſpoſi— 
* tions, aſhgnations, or other deeds, which ſhall be found to be made 
* and granted, directly or indirecly, by the aforeſaid dyvour, or bank- 
* rupt, either at or after his becoming bankrupt, or in the ſpace of 
* hxty days before, in favour of his creditors, either for his ſatisfac- 
* tion or further lecurity, in preference to other creditors, to be void 
and null: LiKEas, it is declared, that all diſpoſitions, heritable 
* bonds, or other heritable rights, whereon infeftment may follow, 
granted by the foreſaid bankrupts, ſhall only be reckoned, as to this 
* cale of bankrupts, to be of the date of the ſeiſine, lawfully taken 
* thereon ; but prejudice to the validity of the ſaid heritable rights, 
« as to all other eſſects as formerly.” 

Two different things are here provided by the act. In the fi place, 
that any diſpoſition, or other deed, made by a debtor, in favour of his 
creditor, either for ſatisfaction or ſecurity, within ſixty days of his 
bankruptcy, ſhall be void; 2d/y, That, even where an heritable ſecuri- 
ty is granted ſixty days before the bankruptcy; yet, if the infeftment 
has been delayed till the bankruptcy, or within ſixty days of it, the 
date of the infeftment ſhall be the rule. A fortzor:, this laſt muſt hold 
where no ſecurity has actually been granted, upon which infeftment 
can be taken without the act of the bankrupt, but only an obligation 
to grant one. And, indeed, the executing an heritable ſecurity with» 
in the ſixty days, though in implement of a former perſonal obliga- 
tion, ſeems to fall under both the clauſes of the act. 

By the firſt clauſe, the bankrupt's hands are tied up from acting par- 
tially among his creditors. A period is fixed, after which no deed or 
ſecurity of any kind, granted by a perſon in bankrupt circumſtances, 
to his creditors, can bs of any avail, 


The object of the ſecond ſeems to have been, to prevent a creditor 


taking an heritable bond from keeping his precept of ſeiſine latent. 
A creditor keeping up ſuch a ſecurity, without completing it by infeft- 
ment, and thereby making it public, cannot be conſidered as altoge- 
ther innocent of fraud, and of colluſion with the bankrupt. While his 
debtor is contracting large perſonal debts, and enticing innocent people 
to their ruin, he looks on at his eaſe, with his heritable bond in his 
pocket; becauſe, upon the eve of bankruptcy, and at a minute's warn— 
ing, he can take infeftment, and thereby deprive his fellow creditors 
of that very ſubject, upon the faith of which they lent their money. 
To prevent this, aud ſuch like trauds, the ſtatute has declared, that even 
though the ſecurity hall have been already granted, in ſo far as de- 
pends upon the act and deed of the debtor; yet, if infeftment is not 
taken, till within the ſixty days, the deed ſhall only be reckoned. of the 
date of the infeftment. | 

Pleaded for the detenders : It is eſtabliſhed, beyond all poſſibility of 
contradiction, that Maxwell applied to the defenders to interpoſe their 
credit 
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eredit for him to the extent of L. 60, which they refuſed, except up- 
pon condition that he would give them heritable ſecurity over his houſes: 
That, to this Maxwell agreed, and gave them a written note, by which 
he impowered them to employ a writer to draw an heritable bond, 
declaring that note to be a ſecurity 1n the mean time; and, at the ſame 
time, impignorated the title-deeds of the houſes in their hands: That, 
upon the faith of this, the defenders granted their bill to Blackſtock, 


.on the 25th of June, payable ſeven months thereafter : That, after 


granting the ſaid bill, and before paying it, Maxwell granted the he- 
ritable bond of relief in queſtion: That, thereafter, the defenders paid 
their bill. So ſtanding the caſe, though Maxwell was rendered bank- 
rupt, in terms of the a& 1696, within fixty days after granting the 
ſaid bond, yet it is not liable to any challenge; if it were, it would 
ſhow that there was ſome very great defect in our bankrupt-laws, as 
there never was a fairer tranſaction; there being nothing in the leaſt 
fraudulent on the part of the defenders, the creditors, and nothing par- 
tial on the part of the debtor. | 

The intendment of both the ſtatute 1621 and 1696 is one and the 


ſame: To prevent thoſe who either were, or are preſumed to have 


been conſcious of their own inſolvency, from doing any act of fraud 
to the prejudice of their creditors, either by diſponing their ſubjects to 
conjunct or confident perſons, or even third parties, without a juſt price, 
or for true, juſt, and neceſſary cauſes; or by giving a preference to one 


creditor, by a voluntary deed, in prejudice of the legal diligence of 


another creditor: Or, in caſe of notour bankruptcy, as deſcribed by 
the act 1696, by granting voluntary diſpoſitions, aſſignations, &c. in 
Favour of their creditors, for their ſatisfaction or further ſecurity. 
The preſent caſe does not fall under the ad 1696; as it is plain, it 
had nothing elſe in view but to prevent bankrupts from granting new 
ſecurities in favour of debts formerly contracted, for which ſecurities 
had already been granted; and for which the creditor was deſirous to 
receive, and the bankrupt willing to give further ſecurity. This is the 
expreſſion of the ſtatute itſelf ; and therefore that ſtatute cannot, in 


ſound ſenſe, apply to a caſe where no former ſecurity had been grant- 


ed, but where the ſame ſecurity was eſtabliſhed, which had been cove- 
nanted at entering into the tranſaction, and upon the faith of which on- 
ly the creditor gave his money, | | | 
It is clear from the proof and writings produced, that the creditor, 
in this caſe, would not give his money without heritable ſecurity ; and 
that it was upon the faith of ſuch ſecurity that the creditor gave his 
money, or bill, which is the ſame thing; and, accordingly, ſuch ſecu— 
rity was given him directly; for, the granting the written note, the 
pledging the title-teeds, and afterwards extending the heritable bond, 
are all but unicum negotium. . 
There is very good reaſon why a farther ſecurity, granted to an an- 
terior- creditor, who had a ſecurity before, ſhould be voided, while a 
ſecurity granted to a creditor who had none before, and who advances 


money upon the faith of the ſecurity which he is to get, ſhould be ſu- 


ſtained: For, in the firſt caſe, a bankrupt applies part of his funds, 


which ſhould go among all his creditors, to one, without receiving any 
. : * 5 
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immediate value, and conſequently the funds are diminiſhed guoad the 
other creditors; whereas, when he receives immediate value from a 
perſon, and gives him a ſecurity, the value that he got ought to be, 
and, very probably, is diſtributed among his creditors; beſides, if ſuch 
ſecurities were to be voided, no perſon would be in ſafety. It is clear, 
therefore, that, when a creditor advances his money upon the faith of a 
ſecurity, and then gets the ſecurity covenanted, that ſecurity muſt be 
valid, though it ſhould be given ſome time after the advance of the 
money, and within fixty days of the notour bankruptcy. And fo it 
was determined in a caſe between the creditors of Niſbet of North- 
field and Cairns in 1771. | | | 

The note written by Bain, and the impignoration of the title-deeds, 
at any rate, afford good evidence that the defenders would not inter- 
poſe without getting heritable ſecurity, and that the debtor agreed to 
give it them, But, laying theſe entirely out of the queſtion, the heri- 
table bond, and infeftment thereon taken the ſame day, muſt ſtand 
good in ſo far as reſpects the L. 60. That heritable bond was not a 
further ſecurity granted for a former debt, but a new and ſingle ſecu- 
rity, granted for an advance made in conſideration, and upon the faith 
of ſuch ſecurity. | | | 

As infeftment was taken upon the heritable bond the ſame day it 
was granted, there can be no queſtion upon the clauſe of the act 1696, 
requiring heritable bonds to be of the ſame date with the ſeiſine taken 
thereon. But, even in queſtions upon that clauſe, the court have often 
decided, that it does not extend to nova debita, and much leſs can the 
other clauſe be extended thereto. There was evidently a new contrac- 
tion in this cafe bythe defenders granting their bill, and afterwards paying 
it, upon the faith of the heritable ſecurity which was covenanted from 
the beginning; ſo that the caſe is the ſame as if one ſhould grant 
bond as cautioner along with another, then get an heritable bond of 
relief, and afterwards pay the money. lr is evident that this is a new 
contraction, and that nothing in the act 1696 ſtrikes againſt it. | 

Replied : The argument uſed in the preſent cafe is, that the firſt 
part of the act applies only to ſecurities given for anterior debts ; and 
that the fecond part, though the words are general, ought to be re- 
ſtricced in the ſame manner, and ought not to extend to the cafe of 
heritable bonds, or other heritable ſecurities, granted for nova debita 
contracted at the time of granting. But this doctrine ſeems to admit 
of a good deal of doubt; and, ſuppoſing it were well founded, it does 
by no means apply to the circumſtances of the preſent caſe. | 

The ſecond claufe of the act makes no dictinction with reſpect to'the 
time at which the debt has been contracted, or the bond granted. A 
creditor keeping up his ſecurity without taking infeftment, is conſider- 
ed as guilty of a fraud; and the law intended to force creditors to take 
infeftment, that the circumſtances of debtors might be thereby made 
known. Indeed, a creditor delaying to complete his heritable ſecurity 
by infeftment, within a reaſonable time, may be confidered as giving 
up the real right which it was in his power to have obtained, and re- 
lying ſolely on the perſonal credit of his debtor ; as he leaves it in the 
power of the other creditors to ſtep in, and obtain prior infeftmenrs, 

| | : and 
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and does not ſhow upon the record that he is any more than a w- 
erſonal creditor. | 
The doctrine now maintained has accordingly been confirmed , 
various deciſions; 29th January and 12th December 1717, Grant 4: 
tra Duncan, collected by Preſident Dalrymple; 19th January :7 3; r, 
creditors of Merchieſton contra Charteris, marked in the Dictionary, 
vol. 1. p. 86.; and 5th November 1735, truſtees of Mathieſon's cre- 
ditors contra Smith. In the caſe of Merchiefton's creditors; the inter- 
locutor was extremely particular; for it not only determined the que- 
tion then before the court, but in general, that the clauſe in the act 
* making the ſecurity to be conſidered as of the date of the infeftment, 
* was not introduced in favour of the creditor infeft, to give hin the 
« privilege of a new debt then contracted, but was introduced allenarly 
in favour of the co-creditors, and in poenam of the creditor infefr, 
+ who had kept up his precept of ſeiſine latent.” 
And, if ſuch be the general rule of law, founded in the conſtruction 
of the act 1696, and fixed by the deciſtons of the court, even where 
an heritable bond has actually been granted of the date of the contrac- 
tion, but the ſeiſine not taken till within fixty days of the bankrupt- 
cy, a fortiori muſt the doctrine apply to cafes ſuch as the preſent, where 
the creditor relies upon a mere perſonal obligation to grant a bond till 
he ſhall find it convenient to inſiſt for implement of this perſonal obli- 
gation, upon the eve of bankruptcy, The creditor in a perſonal obli- 
gation can never be confidered as more than a perſonal creditor, and 
he remains ſuch till the heritable ſecurity is made out ; ſo that, to all 
intents and purpoles whatever, the heritable ſecurity is given in favour 
of a prior perfonal creditor, | | 
The defenders, too, proceed all along upon a miſtake with regard 


to the meaning of the word * voluntary” in this act of parliament, If 


the bankrupt did no more than comply with a decree or charge of 
horning againſt him, this perhaps might be a neceflary deed ; and it 
might be a queſtion, whether this would fall within the terms of rhe 
act; but granting a ſecurity to his creditor in conſequence of a prior 
concert or obligation, is not, in the meaning of this act of parliament, a 
neceſſary deed. After bankruptcy, or within 60 days before it, the 
creditor, in order to obtain further ſecurity, can only call the law to 
his aid: He can have no aſſiſtance whatever from the bankrupt, It 
the bankrupt figns any deed, without being compelled by legal pro- 
cels, this is a voluntary deed, and gives no additional ſecurity to the 
creditor. 3 +} 

If he has already the deed of the bankrupt in his pocker, containing 
a precept for infeftment, without any application to the bankrupt, or 
taking any new deed from him, he may no doubt take the infeftment ; 


But the ſecond clauſe of the act 1696 will hinder it from being of any 


effect; for, although this cannot be called an act or deed of the bank- 
rupt, yet the legiſlature thought it proper, by a. fiction of law, to con- 


ſider the bond or diſpoſition itſelf, upon which the ſeiſine is taken, to 


be of the ſame date with the ſeiſine, and conſequently, to be an act 
and deed of the bankrupt within the fixty days, 
| | That 
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That the above is the meaning of the word * voluntary” in the act 
1696, appears from the deciſion 4th February 1729, Eccles contra 


creditors of Merchieſton, abb. in the Dict. vol. 1. p. 83. ; and a recent 


one, in the competition of the creditors of John Clyde, 2th March 
1769 ; - and the ſame conſtruction has, in practice, and in the opinion 
of our lawyers, been put upon the ſecond part of the act 1621 ; Bank- 
ton, B. 1. Tit. 10 H 104. and MfKenzie's commentary upon that act. 
The caſe of the creditors of Niſbet of Northfield againſt Cairns, in 


1771, was decided upon circumſtances which are e altogether different 


from theſe which occur here. | 
The tendency of the defenders argument, that they relied on the 


heritable ſecurity from the beginning ; that they do not appear to have 
had any other ſecurity or obligation from Maxwell, is not very obvi- 
ous. It is clear that they had no heritable ſecurity till ſeven months 
after the date of the contraction, and therefore they mult, in the 
mean time, have truſted to his perſonal faith. If they ſay, that, in 
the interim, there was no written ſecurity, and that they relied upon his 
verbal obligation without any writing, the court will conſider in what 


reſpect this varies the argument. They will not diſpute that they were 


creditors for relief againſt Maxwell, as far back as the 24th June, and 
that they did not get an heritable ſecurity from him till 13th January ; 
and it were ſtrange to maintain, that the giving an heritable ſecurity to 
A Prior creditor, who has no formal written obligation, but only a ver- 
bal one, is leſs an act of indulgence and partial favour, than where 
he has already a written obligation. 

In fine, the particular circumſtances of the caſe, in ſo far as regards 
the heritable ſecurity, and even according to the ſhowing of the de- 
Fenders, amount to this, that theſe gentlemen interpoſed their credit 
for Maxwell, not for borrowed money, but in order to relieve a per- 
ſon who had already become cautioner for the money which Maxwell 


had borrowed ; that, though Maxwell was willing that they ſhould 


have heritable ſecurity upon his ſubjects for their relief, yet it was, at 
the ſame time, communed upon and underſtood, that they were to de- 
lay this heritable ſecurity, and, perhaps, not to infiit for it at all, in 
caſe they could otherwiſe operate their payment ; and, in the mean 
time, they were to rely upon Maxwell's perſonal credit; that, accor- 
dingly, they did rely upon this perſonal faith for ſeven months, and 
deſired no further ſecurity till Maxwell was on the eve of bankruptcy; 
and, ſuppoſing there were the moſt complete evidence of prior com- 


munings or underſtandings about an heritable ſecurity, which the par- 


ties agreed to Keep up, and not to execute till it became neceſſary, tuch 
communings rather tend to make the matter worle for the defenders, 


as the plain effect of them, and of keeping up the ſecurity, was to 
deceive and millead other creditors. 


© The Lords repelled the reaſons of reduction, aſſoilzied the defen- 
* ders, and decerned.“ And afterwards refuſed a reclaiming pe- 


tition without anſwers. 


AQ [lay Campbell et Cullen. Alt. M*Laurin. Reporter Kennet, Clerk Pringle. 
ity | NO. X. 


cially conſtituted by the Court of Seſſion for the purpoſe and effect of 
F 


February 22. 1772. 
FAMES CATHCART of Carbieſton, 
Againſt 


FAMES ROCHE D of Inverleith. 
1URTISDLIETL.OW 


Brief of divifion among heirs- portioners, —Sheriff of the county where 
| the lands are fituated the only judge competent thereto.—Advocation 
from him, when in curſu of obtemperating a brief at one party s in- 
"fance, for dividing ſo much of the common eftate as lay within his 
territory, to the macers of the Court of Seſſion, as ſheriſſs ſpecially con- 
flituted for dividing the univerſitas, partly ſituated in another county, 
in virtue of brieves to that effec, iſſued upon the application of the other 
party interefied in the diviſion, Refuſed, 


R Rocne1D, ſtanding in the right of three-fourths of the lands 
of Inverleich, in the county of Edinburgh, and of Darncheſt- 
er, in the county of Berwick, which two eſtates, under a deed of en- 
tail executed by Sir James Rochetd, proprietor thereof, had devolved 
upon four heirs-portioners, and hitherto had been held pro indiviſo by 
them, or thoſe deriving right from them, in April 1771 took out a 
brief of diviſion from the Chancery, which was directed to the ſheriff 
of Edinburgh, within whoſe juriſdiction the lands of Inverleith are 
ſituated; and, after being publiſhed in common form, was, by virtue 
of letters of ſupplement, executed againſt James Cathcart, as the pro- 
per party to the diviſion, being in the right of the remaining fourth, 
both of Inverleith and Darncheſter. 

Mr Cathcart, on the ground that this ſtep tended only towards a 
partial diviſion, whereas it would be more beneficial to the parties to 
have a total diviſion expedited at once, which could not be attained 
upon Mr Rocheid's brief directed to the ſheriff of Edinburgh, did ap- 
Ply, by a bill, to the Court of Seſſion, and obtained warrant for iſſu— 
ing brieves to the macers, as ſheriffs ſpecially conſtituted for dividing 
both parcels of land ; and the brieves were accordingly iſſued, 

Mr Cathcart, thereafter, compeared for his intereſt, in the proceſs 
before the ſheriff of Edinburgh upon Mr Rocheid's brief, and oppoſed 
any further proceeding therein, in reſpe& of the other brief of di- 
viſion at his inſtance, then pending before the macers, as ſheriffs ſpe- 


One 


622) 

one general diviſion. But the ſheriff having over- ruled his plea, and 
proceeded to make a preparatory order reſpecting the diviſion of Inver- 
leith, Mr Cathcart complained by a bill of advocation, craving to have 
this brief advocated to the macers, | 

Pleaded, in ſupport of the advocation: The powers of all the an- 
tient ſupreme courts of civil juriſdiction came to be veſted in the Court 
of Council and Seſſion, as preſently conſtituted ; and this court, after 
the example of the courts they ſucceeded, continued to ſuperintend, in 
a more eminent degree, the inferior judicatures of the kingdom, and 
to order and direct in all matters which they judge expedient for the 
adminiſtration of juſtice: And more particularly, this court is in the 
conſtant uſage of ordering brieves of mortanceſtry to be directed to the 
ſheriffs ſpecially conſtituted by them. It is a point equally clear and 
admitted, that the court may likewiſe advocate the brief of mortan- 
ceſtry from the ſheriff, and remit, with an inſtruction, or appoint 
another ſheriff or ſheriffs, before whom the ſervice ſhall proceed, 
And, as a conſequence of theſe powers, and of the ſuperintendent 
power of this court, it is daily in uſe of ordering the brief of mortan- 
ceſtry to be directed to the macers, as ſheriffs in that part ſpecially 
conſtituted; and, if ſo, what reaſon can there poſſibly be againſt the 
court's exerciſing the ſame power with regard to the brieves of divi- 
ſion? It poſſibly may be, as Mr Rocheid maintains, that no inſtance 
has occurred of this being done, Brieves of diviſion are not frequent, 
and they generally go on by conſent ; ſo that the practice affords no 
argument to Mr Rocheid, unleſs he could ſhow, that the queſtion has 
been agitated, and it had been decided, that the diviſion muſt proceed 
before the judge-ordinary of the county where the lands lie. As the 
caſe has not been brought in queſtion, direct authorities are not to be 
expected; but, from the opinion of Stair, b. 5. tit. 3. Y 15. and 18. as 
well as from the reaſon of the thing, it cannot, with juſtice, be con- 
traverted, that, in all brieves, retourable or not retourable, the court 
may, upon cauſes ſhown, either order the brieves to be directed to the 
macers, as ſherifls in that part, or may advocate the brieves from the 


judge-ordinary to the macers, or remit, with inſtructions; and, as 


this is the general poſition of the law, there can be no good reaſon for 
making the brief of diviſion an exception to the general rule. 

24ly, The mode of diviſion which has been adopted by Mr Cathcart, 
of having ſheriffs ſpecially conſtituted for dividing the whole eſtate at 


once, is not only proper, but neceſſary, for doing juſtice to the parties; 


and which decides the queſtion, as there is not only a reaſonable, but a 
neceſſary cauſe, for the court's exerciling its ſuperintendent juriſdiction, 
in ordering the brieves to be directed to ſheritls ſpecially conſtituted, 
On the other hand, Mr Rocheid is here contending for what the court 
cannot poſſibly grant him. It is clear, that, in this cafe, both brieves 
cannot be proceeded in; for the eſtate, nor no part of it, can be twice 
divided by different judges. Mr Rocheid purchaſed the firſt brief ad- 
dreſſed to the ſheriff tor dividing a part of the eſtate, Mr Cathcart 
purchaſed the ſecond brief, directed by the ſpecial warrant of this 
court, to the macers, for dividing the whole eſtate. The laſt is, there- 


fore, a virtual repeal of the former; and Mr Rocheid cannot poſſibly 
| | be 
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be allowed to proceed in the firſt, while the laſt remains unreſolved. 


Upon which ground, ſingly, the ſheriff was in the wrong, in not ſtop- 
ping proceeding upon the firſt brief, when he was informed, that this 
court had ordered another brief to be iſſued to do the ſame buſineſs: 
And this is, of itſelf, a ſufficient reaſon for giving the preference to 
that brief iſſued by authority of the court. It is, indeed, true, that 
the order for iſſuing the brief may be recalled and determined by the 
court. But this is not the mode of doing it; and, when Mr Rocheid 
ſhall take the proper ſtep for that purpoſe, he will then meet with a 
ſufficient anſwer. 

Anſauered.— The granting the warrant, and the taking out brieves 
directed to the macers, were things which happened of courſe, ſine 
cauſae cognitione. The brief to the ſheriff of Edinburgh was taken 
out and executed before the leaſt mention was made of craving a war- 
rant for brieves addreſſed to the macers. The ſubject in diſpute, there- 
fore, having been fairly tabled before the ſheriff, who was unqueſtion- 
ably a competent judge, it is clear, that the barely taking out a brief, 
which was in ſubſtance no more than raiſing a ſummons for having 
the ſame matter determined before the macers, or even before this 
court, could not have the effect of removing the cauſe from the ſhe - 
riff's juriſdiction, or entitle him to fiſt proceedings, if either of the 
parties called upon him to go on. 

Upon the merits of the queſtion, Mr Rocheid maintained, Imo, 
That the macers are not judges competent to a diviſion of lands, either 
upon brieves originally directed to them, or upon advocation of a 
brief from another judge. The proper buſineſs of the macers is to 
attend upon this court, and to execute its commands. They are not 
veſted with any ordinary juriſdiction more than meſſengers at arms, 
or any other officers of the law. It is true, that, by immemorial uſage in 
ſerving brieves of mortanceſtry, and other brieves not pleadable, the 
macers have ſometimes a kind of juriſdiction delegated to them by ſpe- 
cial warrant of the court. But, as this juriſdiction, being ex facie con- 
trary to the cleareſt principles of law, can be ſupported only upon the 
footing of immemorial uſage, ſo the extent of it muſt be regulated by 
immemorial uſage allo, Mr Cathcart has accordingly been called up- 
on to produce a fingle inſtance, from the very firſt exiſtence of our 
law, where a brief of diviſion ever was directed to macers, or where 
they ever were allowed to judge any queſtion relative to the diviſion 


of land-property. No ſuch inſtance has been produced. As the ſup- 


poſed juriſdiction of macers, therefore, has no ſupport here from im- 
memorial practice, which is the only foundation for it in other caſes, 
the court can no more authoriſe them to determine with reſpe& to the 
preſent diviſion, than it could remit to them to diſcuſs reaſons of re- 
duction, or to judge in a proving of the tenor, or any other of the 
moſt important queſtions which the law has intruſted to the deciſion 
of this court. | | 

The practice, on which the other party chiefly relies, of allowing 
the macers to fit as judges upon the brief of mortanceſtry, and other 
brieves, not pleadable, cannot avail him here. It is an admitted point, 
that the brief of diviſion is one of thoſe which are called pleadable ; 


and 


( a4 ) 


and a very little attention to the diſtin nature of the two different 
ſpecies of brieves will ſatisfy the court, that no argu nent can properly 
be drawn from the one to the other. See the diſtinction explained by 
Bankton, vol. 2. p. 554. H 12. 

The intention of a brief of mortanceſtry, and of the other brieves 
not pleadable, ſuch as tutory, idiotry, &c. is to inquire into the 1acts 
particularly ſer forth in the brief, upon which the inqueſt are to make 
their report. No perſon, except the obtainer of the brief, is ſuppoſed 
ro have any intereſt in the matter; of conſequence, no particular per- 
ſons are called as defenders: The brieves are only executed at the mar- 
ket-croſs of the head borough where the lands lie, againſt all and ſun- 
dry, as it is not to be preſumed that there will be any diſpute or con- 
troverly ; and, therefore, where the lands lie in different juriſdictions, 
it has been cuſtomary, i in order to avoid the multiplying of proceedings 
before different judges, to have the brief remitted to the macers ; 
whole office is purely miniſterial, having nothing elſe to do, except to 
interpoſe their authority to the verdict of the inqueſt. 

But the caſe of a brief of diviſion is very different: It is preciſely 
of the nature of an ordinary action reſpecting property, in which the 
Proper parties intereſted are ſpecially called as defenders; in which it 
is expected, that debates and diſputes may ariſe, which muſt be de- 
termined by the judge to whom the brief is directed. In ſhort, this 
and other brieves of the like nature are underſtood to ſtand in place 
of ſummonſes before the judge- ordinary, and which admit of pleadings 
and diſputes, as much as any other action that may be brought before 
him. The macers are not underſtood to have any knowledge of the 
law ; and, therefore, although, by practice, a juriſdiction was given 
them in matters that were not ſuppoſed to be the ſubject of litigation, 
it would have been moſt abſurd to devolve upon them a juriſdiction 
for determining diſputes and controverſies among the lieges, which 
the law has already put into ſo much abler hands. 

There is likewiſe another diſtinction between brieves pleadable and 
not pleadable, and which very clearly ſhows the impropriety of remit- 
ting the former to the cognizance of the macers. All the brieves not 
pleadable are, at the ſame time, retourable to the chancery ; and, after 


being ſo retoured, are held to be decrees, not of the judge before | 


whom the brief was ſerved, but of the chancery, (as expreſsly laid 


down by Stair, B. 4. tit. 3. 8.) and are carried into execution ac- 


cordingly. Pleadable brieves on the contrary, ſuch as a brief of di- 
viſion, are not retourable to the chancery ; but the judge himſelf, to 
whom the brief is directed, pronounces a decree in terms of what the 
jury bave found, and that decree will be enforced by the ordinary 
dies of law, in the ſame manner as any of his other ſenten— 
ces. In the caſe, therefore, of brieves not pleadable, the juriſdiction of 
the macers is very eaſily explicated, becaule they have nothing more to 
do than to return the verdict of the jury to the chancery, which then 
becomes a decree of the chancery, and 1s carried into execution by cer— 
tain forms eſtabliſhed from time immemorial, But, ſuppoſing a plead- 
able brief ſhou!d be remitted to the macers, who, of conſequence, 


would be obliged to Pronounce a decree themſelves, without any in- 
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terpoſition of the chancery, In what manner is that decree to be en- 
forced, if either of the parties ſhould refuſe obedience to it ? The 
macers, unqueſtionably, cou'd iſſue no executorial ; and none of the 
various acts impowering this court to grant hornings upon the decrees 
of inferior judges, would apply to a decree proceeding from this new 
invented tribunal of the macers. The authority of Stair, B. 4. Tit. 4. 

15. is not to the purpole, as, in this paſſage, he is not treating of 
what brieves are capable of being advocated and remitted to the macers, 
but only laying down what is the proper form of proceeding in ſuch 
as are advocated; and the only caſes which he mentions as being in uſe 
of being remitted to the macers, are thoſe of mortanceſtry and idiotry, 
both of which are not pleadable. On the other hand, the opinion of 
Bankton, B. 1. Tit. 8. F 38. and alſo the authority of Spottiſwood's 
Practics, p. 7. are with the reſpondent. 8 

But, in the next place, ſuppoſing the mode of procedure contended 
for by Mr Cathcart, of remitting this cauſe to the macers, were com- 
petent, the doing ſo would clearly and unavoidably deſtroy the very 
intention of a brief of diviſion. | | 

The obvious purpoſe of leaving this matter to be determined by the 
verdict of a jury, was, that they might have an opportunity, from re— 
ſiding in the neighbourhood, of knowing and inſpecting the lands which 
are the ſubject of diviſion. Accordingly, Balfour, in his Practics, 
when treating of a brief of diyiſion, lays it down as an eſſential part 
of the procedure, that the aſſize, after being elected and lworn, 


_ ſhould paſs and viſit the * haill lands whilk ſhould be divided Upon 


the ſame principles it was, that, in judging upon a. brief of perambu- 
lation, it was declared by act 1579, cap. 79. That na perſons be 
received upon the inqueſt thereof, bor honeſt ſubſtantious men, having 
© heretage of their awin, and wha beſt knawis the meithes of the ſaids 
* Jands, and dwells maiſt eweſt to the ſamen, to wit, within the ſher— 
* riffdome where the ſaids lands debateable lyes, gif they may be had 
* within the ſamen; and four hafs about, or four next ſhires, gif they 
cannot conveniently be had within: the ſhire itſelf.” And, with the 
like view, it was appointed, that actions of moleſtation ſhould be 
remitted to the judge-ordinary, to be decided by a jury of landed 
men, choſen from the parith where the grounds in diſpute lay, or 
from the other parithes moſt acacent ; parl. 1587. cap 42, Accor- 
dingly, in the preſent cafe, the theriff had given a deliverance, ap- 
pointing the jury to attend him at the houſe of Inverleith, in order 
that they might have all the aſſiſtance which an inſpection of the 
grounds could give them, for making out a fair and accurate diviſion ; 
and the ſame method would, no doubr, be followed, with reſpect to 
the lands of Darncheſter, upon a brief diiected to the ſheriff of Ber- 
wick; but, if the diviſion of both is to go on before the macers, this 
advantage, in which coulitts the very eſſence of a trial by jury, muſt 
-infallibly be loſt, | 
ObjJerved on the bench: No great ſtreſs is to be laid on the applica- 
tion to the court by bill, and warrant granted parte imaudita,—lt is an 
agreed fact, that there is no inſtance of advocations to macers, or of 
their being conſtituted ſheriffs ** this purpoſe; nor has any lawyer 


laid, 


1 


| 
ſaid, that a brief of diviſion can proceed before them.—The diſtine- 
| | tion between brieves retourable and not retourable, and brieves plead- 
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able or not, is well founded. In a brief of divifion, the jury ought » 
to be from the neighbourhood, and viſit the grounds, which cannot "4 
take place before the macers: And each eſtate muſt be divided, and 8 
each party have his ſhire of it; for each hath a right pro indiviſo; 

i therefore the advocation is not competent. And, 2do, There is no 

| expediency to advocate, as the expence before the ſheriff will be leſs 
than before the macers, eſpecially if the jury muſt viſit the grounds 
accompanied by two afleſfors from this court. - 


+ The Lords remitted the cauſe to the ſheriff impliciter, in common 
form. 


And, upon a reclaiming petition and anſwers, 
* The Court unanimouſly adhered.' 


| Ad. ddorxcatur et Dean of Faculty. Alt. Ro, M. Breen et Blair. Reporter Stongſeld. Clerk 
. Tait. | | 


| No, XI. February 28. 1772. 4 
N JEAN CAM E R O N, $ 
Againſt | 


| | THOMAS BOSWELL, 
LT ARES n . 


In a competition between two arreſtments uſed in the ſame day, one execu- 
tion bearing, that the arreſtment was laid on between the hours of fix 
and ſeven ; the other execution, that the arreſtments were laid on 2 
between the hours of ſeven and eight afternoon, the priority found 4 
ſufficiently aſcertained to decide the preference. | 0 


HES E parties being ſeverally creditors to Niſbet, uſed arreſt- 

ments on the ſame day, viz 20th February 1771; MiſG Came- 

ron in the hands of Alexander Hart ſingly, and Mr Botweil in the 
hands of Hart, and of ſeveral other perſons as debrors to Niſbet. 

Hart brought a multiple-poinding, wherein Miſs Cimeron claimed 

a preference upon her execution of arreſtment, which bore, that it 

was laid on between the hours of ſix and ſeven, whereas the execution 
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of her competitor's arreſtment bore, that all the arreſtments at his in- 
ſtance were laid on between the hours of ſeven and eight afternoon. 
Mr Boſwell, on the other hand, contended, for a par: paſſu prefe- 
rence; for, that there was not a ſufficient interval between the two 

arreſtments to aſcertain the priority of Miſs Cameron's, 
The Lord Ordinary at firſt preferred Miſs Cameron; but afterwards 
ave this interlocutor : December 11. 1771. Finds that there is not 
+ x ſufficient diſtance of time mentioned in the executions of arreſt- 
© ments, for ſhowing with preciſion, which of the two executions 


© were firſt laid on, and therefore prefers them pari paſſu, &c, 
Cameron reclaimed, founding upon the general rule of law, prior 


tempore potior jure, and the jus quacſitum to the arreſter from the mo- 


ment the arreſtment is executed, as appears both by deciſions and au- 
thorities; Durie, zoth January 1629, Davidſon; Bankton, B. 3. tit. 
I. p. 42.; and Erſkine, B. 3. tit. 6. § 9. eſtabliſhing the general pro- 
poſition, that the priority is to be the rule, provided the priority, with 


any degree of certainty, appear; and which, in the caſe of two exe- 


cutions within the ſame hour, may be as well aſcertained as if they 


had been in different hours. In the preſent caſe, however, there was 
no occaſion to carry the matter ſo high, For that, as the executions 
bear, that the arreſtments were executed 1n different hours, the one 
between fix and ſeven, and the other between ſeven and eight, upon 
a fair and equal conſtruction of the two, the one mult be underitood 
to have been a full hour prior to the other. But, at any rate, if any 
faith is due to theſe executions, it muſt be allowed that the one is prior 
to the other ; and therefore muſt be preferable. 

The doctrine pleaded on the other fide, would lead to very extraordi- 
nary conſequences. Suppole one execution bears the arreſtment to have 
been executed between ſix and feven, another between ſeven and eight, 
a third between eight and nine, and ſo on to the number of ſix, as 


might very well have happened in this caſe, Mr Niſbet having had 


ſuch a number of creditors in this town; according to the competitor's 
doctrine, the one between eleven and twelve would be preferred pari 
paſſu with the one between ten and eleven; that with the one imme- 
diately preceding, and ſo on through the whole fix, till the laſt ſhould 
be brought in par: paſſu with the firlt, though prior to it by fix hours, 

Anſwered: That, in order to entitle an arreſtment to any prefe- 
rence on account of priority in point of time, the law neceſſarily re- 
quires, that there ſhall be ſuch a priority as excludes the chance or 
probability of any miltike, In the preſent cale, all that neceſſarily 
appears ex facie of the arreſtment, is a priority of minutes or ſeconds; 
but that a priority of minutes, which ſuppoſing the executions to have 
full faith given to them, is all that appears in the preſent caſe, does 
not entitle to any legal preference, is perfectly clear ; Stair, B. 4. tit, 


35. 9 7. ; Bankion, 2. 3. tit. 4. $ 42. ; Erikine, p. 334 ; the firlt of 


thele authors delivering it as a fixed point, that three hours mult ne- 


ceſſarily intervene. But the reſpondeat is unqueitionably well founded, 
in maintaining, that there mult at lealt be a priority of one hour ap- 
pearing undoubtedly ex face of the executions ; becauſe, if the time 


is leſs, it is impoſſible there can be any certainty, In the caſe from 


Durie, 
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Darie, zoth January 1629, Davidſon contra Balcanqual, there was a 
priority of two full hours appearing upon the face of the arreſtment ; 
and there is not a ſingle deciſion ſince that time, where the court have 
ever found an arreſtment preferable, upon a ſmaller, or even ſo ſmall, 
a priority in point of time. | 

Obſerved on the bench, that the three hours ſpace mentioned by 
Srair is totally arbitrary. In the preſent caſe, there is evidence, from 
the language of the execution, that the one arreſtment was prior to 
the other - Muſt hold the execution pro veritate, and give legal effect 


to the diligence. 


The Lords preferred Miſs Cameron, in terms of the Lord Ordi- | : 
* nary's firſt judgment. 1 
Act. Rolland. Alt. M. Queen. Clerk Kirkpatrick. J 
No, XII. March 3. 1772. 


WILLIAM RICHARDSON, 


Againſt | | | 1 
MARTIN FENWICK. 1 


A RR EST ME NT. 


A 


A bill being duly proteſied for non- payment, found, that the regiſtrated 
proteſt was not a ſufficient ground for arreſtment of the drawer's effects, 
without a depending action; and, in conſequence, a poſterior arreſt= 
ment upon a dependence was preferred. 


HESF. parties, ſeverally, became creditors in recourſe, in conſe- 

1 quence of two hills drawn by John Bedford and fon, in Leeds, 
upon E. Porter of London, both which he accepted, but failing to 
pay, his circumſtances having gone into diſorder, they were proteſted 
for non-payment and recourſe, and returned; one of them upon Ri- 5 


chardſon, as an indorſer, and the other upon Fenwick, to whom it 1 
was drawn payable, But the parties having followed a different me- 4 
thod of operating payment from the drawer's effects in this country, 1 
this gave riſe to a competition between them. | 
On the one hand, Fenwick had uſed an arreſtment, January 10, 3 
1771, in the hands of Gibſon and Balfour merchants in Edinburgh, | 
as debtors to Bedford and Son, furiſdictionis fundandae cauſa, and a i= x 
cond = 
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cond arreſtment, January 12, 1771, in the hands of the ſame per- 


ſons, upon the dependence of an action raiſed at his inſtance, and 
wherein he afterwards obtained decree againſt Bedford and Son for 
payment and recourſe, And he likewiſe had laid an arreſtment, July 


6. 1771, in the hands of one M'Larin. 7 : 

Richardſon the competitor had, upon the regiſtered proteſt of his 
bill, alſo taken out letters of arreſtment ad fundandam furiſdictionem, 
and, upon the 4th, 7th, and 1oth January 1771, executed the ſame 
againſt the aforeſaid Gibſon and Balfour, and M*Larin and others, as 
debtors to Bedford and fon, ad ſundandam juriſdictionem. And, upon 
the ſame fourth January, he alſo obtained ſecond letters of arreſtment, 
proceeding on the narrative of the foreſaid bill and proteſt, regiſtered 
in the books of council and ſeſſion, and ſubſuming, that, albeit he 
© had oft deſired payment of the above ſum from the drawers, in vir- 
© tue of the recourſe competent to him upon them, yet they refuſe ſo 
to do, &c. In virtue of which letters, arreſtments were uſed in the 
hands of the ſame perſons, upon the ſeveral reſpective dates of the for- 
mer arreſtment, in common form, to remain under fence and arreſt- 
ment, ay and while payment; and, upon the 17th January, a ſum- 
mons of forthcoming and payment was executed at Richardſon's in- 
ſtance, againſt Gibſon and Balfour, and the other arreſtees, and a- 
gainſt Bedford and fon, common debtors, concluding againſt the ar- 
reſtees to make forthcoming, and likewiſe againſt the common debtors 


to make payment. 


In the proceſs of forthcoming, compearance was made for Fenwick, 
who produced the ſeveral ſteps of diligence at his inſtance above reci- 
ted; and it was contended, that, as Fenwick's ſecond arreſtment had 
been uſed on a depending action, now cloſed by a decree, which was 
the regular and proper form of procedure, no ſummary diligence being 


competent for recourſe againſt the drawer, 1n the caſe of a proteſt for 


non-payment, and, as Richardſon's ſecond arreſtment uſed on the bill 
and proteſt, without any depending action, was, for the ſame reaſon, 
incompetent and irregular, Mr Fenwick fell to be preferred to the ſums 
in the hands of the arreſtees. And the Lord Ordinary * did according- 


Illy prefer him.” 


Pleaded by Richardſon in a reclaiming petition: It is true the conftruc- 
tion generally pur upon the act 1681 is, that ſummary diligence againſt 
the drawers and indorſers is only competent in the caſe of a proteſt for 
non-acceptance, though the reaſon of the diſtinction between non-accep- 
tance and non-payment is not very obvious; and accordingly, by the 
cuſtom of all other countries, ſummary recourle is allowed equally in 
both caſes, as is obſerved in the late Inſtitute, B. f. tit, 13. $ 23, 

But, whatever may be the caſe with regard to ſummary diligence, by 
which is meant ultimate perſonal diligence by horning and caption, 
and feizing the debtor's effects by poinding, the diligence of arreſtment 
ſtands upon a very different foundation. Arreſtment is ſimilar to in- 
hibition ; it is only a prohibitory diligence, ordaining the goods or 
debts arreſted to remain in the fame ſtate till payment, or caution is 
found to the arreſter, |t is a diligence of a moſt innocent nature, whieh 
never can be abuſed, and therefore ought to paſs upon any liquid 
| H ground 


6800 


ground of debt. Accordingly, arreſt ments in the ſame way with in- 
hibitions, are every day obtained upon grounds of debt, which cannot 
be the foundation of ſummary execution; for example, letters of ar- 
reſtment can be procured on an unregiſtered bond; and, in the ſame 
way, it is eſtabliſhed by practice, founded on evident utility, that let- 
ters of arreſtment can be taken out and executed upon a bill not pro- 
teſted, and which perhaps cannot be proteſted, the term of payment 
not being come, and conſequently, where there is no regiſtration which 
can be held equivalent to a decree. It is laid down in the law- books, 
Inſt, B. 3. Tit. t. § 34. that arreſtment may proceed on an unregiſter- 
ed bond, and that this is equal to an arreſtment on a dependence; and, 


in the caſe of Ewart's creditors, anno 1766, an objection was repelled 


to an arreſtment laid on by virtue of letters of arreſtment iſſuing from 
this court, the ground of which was an unregiſtered bond of relief. 
That the arreſtment in queſtion would have been good againſt, the 
acceptor of the bill, if laid on in the hands of any of his debtors, will 
hardly be diſputed, even ſuppoſing there had been no regiſtered pro- 
teſt, or ſuppoſing the term of payment had not been elapſed ; becauſe 
ſuch is the fixed and uniform praQtice both here and elſewhere. That 
it would likewiſe have been good againſt the drawers and indorſers, if 
the bill had not been accepted, is likewiſe very clear; and, if ſo, it 
will be a little difficult to aſſign a reaſon why it ſhould be otherwile in 


the caſe which has happened. The proteſting and returning the bill 


for non-payment, furniſhes as clear and liquid a ground .of debt againſt 
Bedford and Son, the drawers, as if it had been returned without be— 


ing accepted; and, as the practice, with regard to arreſtments, makes 
no diſtinction between the one caſe and the other, ſo it is hoped the 


court will not ſee the leaſt ground for any diſtinction, _ 
Anſwered : It is readily allowed, that, had Richardſon's bill never 
been accepted, fummary recourſe, or ſuch an arreſtment as he founds 


upon, would have been competent againſt the original drawer, or in- 
termediate indorſers. But, it is contended, that acceptance was a me- 


dium impedimentim, which warded off ſummary diligence againſt the 
drawer or indorſers; and that thence forward they could only be pro- 
ceeded againſt upon a formal citation, and by way of ordinary action. 
And this propoſition is clearly founded in the Stat. 1081, Cap. 20. 
Prior thereto, tlie drawer and indorſers and acceptor of a biil could, no 
doubt, be convened by way of ordinary action; but, for the flouriſh- 
ing of trade, as mentioned in the preamble, the legiſlature here enacts, 
that, upon a proteſt duly regiſtered, ſummary diligence, by horning, 
and executorials neceſſary, (under which expreſſion arreitment 1s cer— 
tainly implied), ſhould piſs againſt the drawer, in caſe of non-accep» 
tance, Or againſt the acceptor, in cale of non payment; ſo that, after 
acceptance, ſummary diligence, by horning and executorials neceſſary, 
was only competent againſt the acceptor ; while, if recourſe againſt 
the drawer was alſo neceſſary, this was only to be puriued by way of 
ordinary action, as accords; and, as the propotition ſeems clearly 
founded in the expreſs enattment of the legiilature, fo it is ſubſeribed 
to by. Lord Bznkton, in the following words, B. 1. tit 13. Y 23.3 
? No lumimary recourſe is granted with us againſt the drawer or n- 
CG - « dotſers, 
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© Jorſers, on a proteſt againſt the acceptor for non-payment, as it is 
© hy ſtatute on a proteſt for non- acceptance; but the creditor muſt in- 


ſiſt againſt them by ordinary action. 


It is in vain for Mr Richardſon to affect to doubt if ſummary dili- 
gence is the proper denomination for the courſe he has purſued, Both 
the ſtatute and authority above mentioned, oppoſe to what 1s termed 
« ſummary diligence,” an ordinary action at law; and, inſtead of inſiſting 
in ſuch an action, which, after acceptance, was ſolely competent to 
him againſt the drawer, he has, in the face of every form of regular 
procedure, by an arreſtment deſtitute of every legal foundation, en- 
deavoured, brevi manu, to appropriate to himſelf the original drawer's 
funds, 5 „ | | 

Again, the practice of granting ſummary diligence upon bonds con- 
taining a clauſe of regiſtration, whether regiſtered or not, is nothing to 


the purpoſe. In theſe and ſuch like cafes, the original debtor has inter- 


poſed between himſelf and the claim no third party, or delegated per- 
ſon, but expreſsly conſents to ſummary diligence againſt himſelf per- 
ſonally, if the money is not paid againſt the ſtipulated day; but the 
drawer of a bill conſents to no ſuch ſummary diligence, and, after ac- 
ceptance, is only ſubject to an ordinary action, if the acceptor has been 
unable to implement the obligation which he undertook. Indeed, were 
it otherwiſe, and if, upon a proteſt for non-payment, taken, as in the 
preſent caſe, againſt an acceptor in London, the effects of a drawer 
reſiding in a diſtant corner of the kingdom, might be ſummarily ar- 
reſted, and ſubjected to all the diligence of the law, conſequences the 
moſt fatal to mercantile people would enſue. Before a drawer had any 
notification, either private or judicial, of any claim againſt him, the 
whole of his funds might be locked up, and placed extra commercium. 
The proteſt, in the preſent caſe, taken againſt Porter the acceptor at 
London, could give no intimation of any kind to Bedford and Son, 
the drawers, reſiding at Leeds. Neither is arreſtment a diligence ſimi- 
lar to inhibition, * of a moſt innocent nature, which never can be abu- 
ſed. Though it does not immediately transfer the ſubject, it imme- 
diately paves the way for a transference, and hence is defined by Bank- 
ton, 7:6 3. tit. 1. \ 54. * A preparatory diligence, in order to adjudge 
*a ſubje& to the arrelter ;* while it creates upon the ſubject tuch a 
nexus as does not fall upon the death either of the arreſter or of the 
arreſtee ; whereas inhibition is ſimply a perſonal prohibition, and ex- 


| Pires with the perſon againſt whom it is uſed. 


The Lords adhered.” 


Act. 1lay Campbell. Alt. R. Sinclair. Clerk Campbell. 


N. B. By a clauſe in the act 12th Geo. III. Cap. 72. it is enaQted, 
That, from and aften the 15th day of May 1772, ſummary execution, 
by horning, or other diligence, ſhall paſs upon bills, whether foreign 
or inland, and whether accepted or proteſted for non- acceptance, and 

upon 


11 


upon all promiſſory- notes, duly negotiated, not only againſt the accep- 


tors of ſuch bills, or granters of ſuch notes, but alſo againſt the drawers 
of ſuch bills, and the whole indorſers of the ſaid bills and notes, joint- 
ly and ſeverally, excepting where the indorſation is qualified to be 
without recoutle, ſaving and reſerving to the drawers or indorſers, 
their reſpective claims of recourſe againſt each other, and all defences 
againſt the lame, according to law. | 

No. XIH, March 5. 1773. 

FAMES CRATE, 
Agaiaſt 
ROBERT and FOHN fFAMIESON. 


pA Dirie 


Propf of conſuetude ſu framed, in te to o fupport the diligence of creditors 


in a competition, 


N a competition between theſe parties, as e to Alexander 


Skinner, baker in Leith, an exception being taken to the validity 
of an arreſtment uſed by Jamieſons, in the hands of ſome perſons re- 
ſiding in Edinburgh, upon a depending action which they had brought 
againſt Skinner, before the admiral-depute of Leith, and, by virtue of 


his precept; and Craig, the objector, claiming the ſum in medio, which 


was due upon an open accompt, in virtue of an indorſation from the 
common debtor, poſterior to the arreſtment, the Lords, * before an- 
* ſwer, ordered a condeſcendence to be given in of the admiral-depute 
© of Leith's juriſdiction, and exerciſe thereof, particularly over the 
* inhabitants of the town of Edinburgh, and of the ule of his Judging 
in mercantile cauſes, not ſtritly maritime.” 

A condeſcendence was accordingly given in, ftating in the entry, 
that no power or juriſdiction conferred on the city of Edinburgh, has 
been more univerſally underſtood and acknowledged than this; that 
the admiralty juriſdiction of the Lord Provoſt and Magittrates of E- 
dinburgh, which has been always exerciſed by their depute, called the 
Admiral, or Admiral-depute of Leith, and by two retident bailies in 
Leith, called Admirals. lubſtitute, extends over every place ſubject to the 
juriſdiction of the Lord Provoſt, as ſheriff of Edinburgh, and the li- 
berties thereof. 

And, as to the city of Edinburgh in particular, it being an 1ncon= 
trovertible maxim in law, that no judge can act extra 4erritorimm, 
whence it mult neceſſarily follow, that the juriſdiction of every court 


mult. extend over that territory where it is authoriſed to judge; ſo, it 


is an admitted fact, that the Lord Provoſt, magiſtrates, and town= 
couucil of the city of Edinburgh, and their deputies, have, in their 
character 
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character of admirals, a power to fit and judge, not only within the 
town of Leith, and ſhore thereof, but alſo within the city of Edinburgh 
itſelf, as appears by a charter from James VI. dated at Whitehall, 3d 
April 1616, and ſpecially confirmed by another granted by Charles I. 
In purſuance of which powers, it appears from the diet-books of the 
admiralty court of Leith, that ſuch courts have been actually held in 


Edinburgh, where the proceedings went on in the ſame manner as at 


Leith. Thus, it is inſtructed, by an extract from the admiral-depute's 
diet · books, that, on the 2d September 1707, the court was adjourned, 
and ordained to meet at the high council-houſe of Edinburgh the day 


following : * And the judge ordains procurators, parties, and others 


concerned, to attend there accordingly.” In conſequence of this ad- 
journment, the court did actually fit, and proceed to buſineſs, in the 


high council-houſe of Edinburgh, 3d September 1707. Another inſtance 


of this court being held in the high council-houſe of Edinburgh, occurs 
on 7th September 1720, where buſineſs went on in the ordinary courſe. 
Many more inſtances might have been ſhown, had not many of the 


books and records of this court been deſtroyed in the year 1745, by 
the rebels, who kept their guard in the tolbooth-hall of Leith, where 


that court commonly meets; and, it is well known, that, on that occa- 
ſion, they deſtroyed and carried off multitudes of books and papers, 
which conſiderable chaſms occur in the records of the admiralty 


Court of Leith. 


2do, With regard to the admiral- depute's uſe or exerciſe of this juriſ- 
diction over the inhabitants of Edinburgh, the purſuers, notwithſtanding 


the exceſſes committed by the rebels, have found as many inſtances 
as will fully ſatisfy the court. By an excerpt from the diet-book of 


the admiralty court of Leith, duly authenticated by the clerk of court, 
it appears, thar, from November 26, 1667, to March 23. 1669, 
(that is, in a ſpace of little more than fifteen manths, at a time when 
the commerce of this country could occaſion but few diſputes of this 
ſort), ſix different actions were brought before that court againſt per- 
ſons reſiding in Edinburgh, and one in the ſame period againſt an in- 


habitant of Canongate. The purſuers have alſo produced authenticated 
excerpts from the regiſter of the admiral-depute's decrees, from 


March 5. 1670 to December 14. 1675, during which period there 
were no leſs than ſixteen decrees extracted againſt different perſons 
reſiding in Edinburgh, and three againſt inhabitants of North Leith, 
which, in all caſes not cognoſcible by an admiralty- court, is ſubject 
to the juriſdiction of the bailies of Canongate. From this excerpt, it 


appears, that an arreſtment had been uſed by virtue of the admirat- 


depute's precept, in the hands of James Warrouch merchant in Edin- 
burgh, and a forthcoming raiſed thereon, But a ſhipmaſter, then at 


Leith, who was likewiſe called in the forthcoming as an arreſtee, ha- 


ving appeared and acknowledged his being poſſeſſed of goods belong- 


ing to the principal debtor, the decree of forthcoming was therefore 
extracted againſt him only. In the regiſter, from which this excerpt 


is taken, there appears a decree againſt Janet Hart, relict of the de- 


ceaſed James Gibſon, tome time walter of the ſhip Phoenix, and Wil- 
ham Wilſon, huſband of the ſaid Janet, decerning Wilſon and his 
1 


ſpoule, 


( 34 ) 


ſpouſe, and George Scott burgeſs of Edinburgh, their cautioner, de 
Judicio ſiſti et judicatum ſolui, to pay the purſuer L. 69 : 18 : 2 Sterling, 
as the value of certain ſhares of a ſhip. In that proceſs, the firſt de- 
fence proponed for Wilſon and his ſpouſe, was, that the water bailie, 
or admiral-depute, was not a judge competent to ſaid defenders, becauſe 
they lived extra territormm, viz. in Edinburgh, which was repelled, 


and decree pronounced upon peremptory defences, By the embezzle- 


ment of papers in 1745, and the confuſion of thoſe left by the rebels, 
the purſuers cannot, without almoſt infinite labour, condeſcend with 
certainity, upon any more decrees or Judicial proceedings againſt in- 
habitants of Edinburgh preceding the year 1747: But, from a liſt of 
decrees certified by the clerk, commencing November 24. 1747, and 
ending May 30. 1771, there appears, during that period, a continued 
ſeries of judicial proceedings before the admiral of Leith, againſt ſun- 
dry perſons reſiding in the city of Edinburgh, Canongate, and other 
ſuburbs, upon which no fewer than forty decrees were extracted, 
And it is well known, that, at an average, the proportion of decrees 
extracted before inferior courts, to depending actions, on which no 
extracts are required, is hardly as one to ten; fo that, if the diet-books 
of the earlier periods were extant, and the ſeveral proceſſes inſpected, 
both for thoſe and later times, the inftances of the exerciſe of this ju- 
riſdiction would be vaſtly increaſed; inſomuch that, upon the whole, 
it is believed, few inferior courts in this kingdom could ſhow ſuch an 
uninterrupted exerciſe of juriſdiction over the ſeveral parts of their 
territories, Of this liſt of decrees, twenty-eight were againſt perſons 


reſiding in Edinburgh, and the reſt againſt different inhabitants of 


North Leith, Portſborough, Back of the Canongate, Canongate itſelf, 
Calton, Watergate, Croſs-cauſeway, and Pleaſance. 

31:9, As for the next part of the interlocutor reſpecting the admiral- 
depute's uſe of judging in mercantile cauſes, not ſtrictly maritime, the 
outrages committed by the rebels render it impoſſible to produce near 


ſo many inſtances of that practice preceding the year 4745, as could 


have been otherwiſe got. However, in the above mentioned extract 
from the dict- book, commencing in the 1667, three actions are men- 
tioned, which do not appear to be maritime, and muft have, therefore, 
been mercantile ; for all the cauſes purely maritime are there diſtin— 
guiſhed from the others by the epithet wafer- claims: And, in the 
extract from the regiſter of decrees, are found a decree of forth- 
coming in March 1670; a decree for payment of a bill of exchange 
in March 1671 ; another for the contents of an inland bill, or pre- 
cept, in October following; and a third for timber fold in Auguſt 
1672, none of which can be properly called maritime, but were mer= 
canbile caſes. Of the lift of extracted decrees commencing in 1747, 


twenty are for mercantile debts ; and all theſe mercaniile cauſes here 


condeſcended on are againft perſons in Edinburgh, North Leith, Ca- 
nongate, &c.; for the purſuers thought it unneceſſary to trouble the 
court with enumerating the many inſtances of mercantile actions againſt 
the inhabitants of Leith itſelf, that daily occur before that court. At 
the fame time, they apprehend, that ſuch inſtances tend to eſtabliſh 
the juriſdickion of the court in ſuch caſes, as much as thoſe againſt ci- 
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tizens of Edinburgh, &c.: For, if the court is ſatisfied, that the ad- 
miral of Leith has a juriſdiction over the inhabitants of Edinburgh, as 
well as thoſe of Leith, then it muſt follow, that every ſort of action 
chat is cogniſable by him againſt the inhabitants of the one town, is 


competent againſt thoſe of the other. 


Upon adviſing this condeſcendence, with anſwers thereto, and fore 


mer papers, | | 

0 The Lode find poſſeſſion proven in this caſe ſufficiently to ſupport 
; «* this diligence, and find the arreſtment preferable to the indor- 
; * ſation,” 


AR. Al. Wight. Alt. B. V. M. Lead. Reporter, Stoncfield, Clerk, Campbell. 


No. XIV. June 16. 1772. 


Mr fFOHN SNODGRASS, Preacher of the Goſpel, GEORGE 
STEEL, FOAN BEATSON, and others; 


Againſt 


— 


Mr FOAN LOGAN, and others, 


r . 8 73753 2 : 
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* Competency of the Court of Seffion to try the validity of two preſentations. 
to a benefice, though flowing from the ſame patron. | 


TDY decree of the Court of Seſſion, pronounced 3d Auguſt 1759, it 
1 was found, That his Majeſty has no right to the patronage in 
aqqueſtion; and found, in reſpect it is agreed that the purſuers, (the 
* incorporations of South Leith, being the ſhipmaſters, maltmen, trades, 
and traffickers, | and the kirk- ſeſſion of Leith, have been immemo-— 
© rially in the uſe to concur in preſenting the ſecond miniſter of Leith; 
that thereby theſe two bodies have ſecured to themſelves the right of 
© patronage of the ſaid benefice, jointly, and that they fall to exerce 
* that right jointly in time coming; and found that, in time coming, 
the ſaid right ſhall be exerced as follows, viz. the two magiſtrates of 
* Leith for the time being, ſhall each, ex 9ficio, have a voice; and, 
* that the judge-admiral of the town of Leith, appointed by the coun— 
: cil-of the city of Edinburgh for the time, thall alſo have a vote; and, 
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that each of the four incorporations, the purſuers, thal! chooſe four 
delegates, making in all {ixteen, for repreſenting the incorporations; 
and, that the kirk-ſc{hon thail chulſe fifteen delegates, who, with the 
colleague miniſter, who is to have a vote ex officio, ſhall repreſent the 


ſeſſion; and found, that the right of preſenting {hall be veſted in the 
* ſaid 


1 8 


ſaid thirty-five perſons, or major part of them, at a meeting to be 


held for that purpoſe ; the time and place of their meeting to be 

publicly intimated from the pulpit, or from the reader's deſk, three 
weeks before the meeting at leaſt, on a Sabbath, when the congrega- 
tion is aſſembled, and before it is diſmiſſed.” 


Upon occaſion of a vacancy of the charge of ſecond miniſter of South 


Leith, Mr Snodgraſs and Mr Logan were ſet up as candidates; and 
the conſtituent members of the collective body in whom the patronage 
veſted, having ſplit into two parties, the delegates from the kirk-ſeſſion, 
and the delegates from the ſhipmaſters, choſen at a meeting on the 6th 
of Auguſt 1771, voted for Mr Snodgraſs. The delegates from the 
maltmen, the trades, and the traffickers, and another ſet of delegates 
from the ſhipmaſters choſen the 27th Auguſt ; the admiral- bailie, the 
two reſident- bailies, and the firſt miniſter, voted for Mr Logan. And 
theſe ſeveral parties ſigned different preſentations to the reſpective can- 
didates for 'whom they voted. 

Mr Snodgraſs, and the voters on his fide, brought a proceſs of re- 
duction and declarator againſt Mr Logan, and his adherents, before 
this court. Mr Logan, and his party, repeated a counter proceſs of a 
ſimilar nature. 


It occurred to ſome of the Judges, that there was a preliminary que- 
ſtion, viz. touching the competency of this court to try the merits, in 


reſpect that here there was but one patron, and the queſtion is only with 
regard to the mode of preſenting ; but it carried that the court had 
juriſdiction, for that it reſolved into a point of civil right, which of 
the two preſentees was legally elected? and, after a long litigation, the 
final interlocutor of the court (18th Nov. 1772) was as follows: 


'* Repel the reaſons of reduction of the preſentation in favours of 
« Mr John Logan, and aſſoilzie him and others from the con- 
© clufions of reduction and declarator at the inſtance of Mr John 
* Snodgraſs, and others; and decern. Suſtain the reaſons of 
reduction of the preſentation to Mr John Snodgraſs; reduce, 
* decern, and declare, accordingly.” 


AR. M. Queen et M. Laurin. Alt. D. Dalrymple et Solicitor Dundas. Clerk, Roſi. 


N. B. The above el judgment on the merits proceeded on cir- 
cumſtances ; chiefly on the irregularity of the meeting of ſhipmaſters 
6th Auguſt, and of the proceedings therein, 
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| 1 XV. | - June 17, 1772. 


ROBERTSON, PEARSON, and MITCHELL, Heritor 
in the parith of Logic, 


Againſt 


Lady FRANCES ERSKINE of Marr, and her Huſband. | 
TEIND COU R T. 


Communion-elements a burden on the tends. —Power of a titular, Burden- 
ed by a decree of this court, with the payment of the ſum modified for 
communion elements, whoſe right of titularity is but partial, to allocate 
that ſum upon thoſe lands over which his titularity extends, 


IN a proceſs of augmentation, &c. at the inſtance of the miniſter 
of Logie, Lady Frances Erſkine gave in a ſcheme of locality, of 
the ſum modified for furniſhing the communion-elements in this pa- 
riſh, localling the whole upon Robertſon, Pearſon, and Mitchell, pro- 
prietors of certain parts of the lands of Corntoun, and ſuch other 
proprietors of the ſaid lands of Corntoun as had not purcha- 
ſed their teinds ; and a note was ſubjoined, bearing, that Lady Fran- 
ces having been in uſe to furniſh elements for the communion in this 
pariſh, the court had, by a former interlocutor, modified L, 60 Scots 
for furniſhing thereof, and ordained the ſame to be paid yearly to the 
miniſter, by her and her ſucceſſors in the right of titularity of the ſaid 
pariſh ; therefore, the above locality of the communion-elements, 
which is laid proportionally on thoſe teinds ſtil] in her hands, was pre- 
ſented by her for approbation ; and the ſcheme having been reported, 
The court approved of the locality, and decerned accordingly.” 

All the heritors acquieſced, except Robertſon, Pearſon, and Mitchell, 
who reclaimed againſt this judgment, in ſo far as it allocates upon the 
teinds of their lands, the ſeveral ſums mentioned in the ſcheme for 
communion- elements, over and above their proportion of ſtipend with 
the heritors. I½, They argued the general point, that Lady Fran- 
ces is not entitled to allocate the communion- elements upon the teinds 
of the defenders lands. — li does not appear that there is any law making 
the communion- elements a burden upon the tithes, The only act, 


with regard to the communion- elements, is 1572, cap. 54. entitled, 
Anent the reparation of the pariſh-kirks ;* and which concludes 


with this clauſe: And ſicklike, our Sovereign Lord, with the advice 
* of his ſaid deareſt regent, the three eſtates, and haill body of this 


* preſent parliament, ordains the parſones of all paroch-Kkirkes, within 


this 
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© this realme, to furniſh bread and wine to the communion, how oft 
© the ſamin ſhall be miniſtrat within the ſamin kirkes.” 

Sir George M*Kenzie's obſervations upon this clauſe of the act are 
in theſe words: * By this act alſo, the parſons of the pariſh ſhould 
* furniſh bread and wine to the communion, how oft the fame ſhall be 
* adminiſtrated ; and it ſeems, that, by the word par/on, ſhould be 
© meant either rector eccleſiae, for he is called the parſon, or all the 

* perſons who are the pariſhioners ; and which ſeems reaſonable, be- 
* cauſe they partake of the nnn and yet heritors are only li- 

* able. 

In all the commiſſions Ne" for caller of rights of tiches, from 
that in 1633, down to 1707, though they contain an ample enumera- 
tion of the powers of the court, both with regard to the rights. of 
tithes, and the burdens affecting them, there is no mention of com- 
munion- elements, nor any authority given for decreeing them out of 
the tithes. 

Indeed, there does not appear any reaſon why communion-ele- 
ments ſhould be a burden upon the tithes, more than cups, tables, 
and table-cloaths, or what elſe is neceſſary for the miniſtration of that 
ordinance, and of lavers and baſons for the other ſacrament of bap- 
tiſm, Sir George M*Kenzie, though his obſervations were written 
long after the above a& of parliament, and after the law of tithes was 
eſtabliſhed on the footing on which it now ſtands, was clearly of this 
opinion. He ſays, that they ought to be paid by the whole pariſhion— 
ers, though, in fact, they were paid by the heritors. He does not ſay 


that they were or ought to be paid from the tithes, nor by the titular, 


nor thoſe heritors only who had no right to their tithes, but ſeems to 
conſider it as a parochial burden paid by the heritors in general, with- 


out any regard to the tithes. 
The ground on which Lady Frances Erſkine was ſubjected to the 


payment of the communion- elements in this caſe, was, that ſhe had 


been in uſe of paying them. This is, in effect, confeſſed by the note 


on the ſcheme of locality preſented by herſelf ; and, indeed, there 


could be no other ground, Lady Frances is titular only of the tithes 
of the lands of Corntoun, a ſmall part of the pariſh. It could not 
therefore be as titular that ſhe was ſubjected; for then they muſt have 
been allocated on her, and the other teinds of the pariſh, whereto ſhe 
has no right, proportionally, It could only be in reſpect of the uſe of 
payment, Now, however that might be a reaſon for decreeing Lady 


Frances to pay the communion-elements, it is ſubmitted, whether it 


ought to infer a perpetual burden on the defenders. If the ſame per- 
ſon had been titular of the whole teinds of the pariſh, then the com- 
munion-elements would have been allocated only on the defenders 
lands, in proportion with the reſt of the parith ; and it does not oc- 
cur why they ſhould be in a worſe ſituation, Ry becauſe Lady 
Frances has only right to a part of the tithes, 

2dly, As the defender Robertſon has a valuation and ſale already in 


court, in which a proof was allowed ſeveral weeks before this locality 
was 
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was given in, and now lies before the court for adviſing, independent 


ther plea, he is entitled to inſiſt that his teinds ſhall not be af- 
2 wh = burden, but in proportion with the whole other teinds 


within the pariſh, in terms of the act 1693. It was contended, how- 


upon the general grounds now pleaded, that none of the defen - 
pads. bs ſubjectec er, this additional burden, beyond the reſt of 
the teinds of the par ſh; or, if it ſhould be thought, that the commu- 
nion- elements are a burden upon the tithes, and that Lady Frances is 
entitled to allocate thoſe of the defenders lands for that purpoſe, they 
ought, at leaſt, to have a proportional relief out of the locality of the 
ſtipend, ſo as they may be on a level with the other heritors. : 
Anſwered: Lady Frances is proprietor of no lands within the pariſh 
of Logie; but, in the right of the family of Marr, ſhe is titular of 
the teinds of the lands of Corntoun, part of which belong to theſe 
defenders. Theſe lands of Corntoun were formerly part of the pariſh of 
Stirling, having been disjoined from that pariſh, and annexed to the 
pariſh of Logie; and, fince the date of that annexation, the puriuer's 
predeceſſors have been in uſe, out of theſe teinds, to furniſh the com- 
munion- elements. | 
The purſuers have no occaſion to impugn the opinion delivered by 
Sir George M*Kenzie, in his obſervations upon the ſtature 1572, c. 54. 
which the defenders have referred to, as the only act which regards 


communion-elements, His opinion is, that the commumion-elements 


are a burden upon the heritors; and, when the purſuers are not 
proprietors of a fur of land within this pariſh, ſo, if the foreſaid opi- 
nion be well founded, no part of the communion-elements can be a 
burden upon them. At the ſame time, Sir George M*Kenzie cannot 
be here underſtood to mean, that communion-elements were a burden 
upon the ock. It may be ſaid, not with impropriety, that the heri- 
tors are liable; becauſe they, as poſſeſſing the teinds of their lands, 
do naturally fall to pay the communion- elements, as well as the ſti- 
pend; and the ſame may be ſaid to be a burden upon them, when 
that part of the tithes which is allocated for the communion- elements, 


might otherwiſe have been purchaſed by the heritors from the titular, 


at the low price of nine years purchaſe. The ſtatute itſelf does, in- 
deed, clearly eſtabliſh, that communion-elements are a burden upon 
the tithes, and not upon the ſtock. It ordains the parſons of all pa- 


riſh-Kkirks to furniſh bread and wine to the communion. A parton 


had no right to the ſtock ; but he was titular of the tithes of the pa- 
riſh ; and, therefore, when the ſtatute lays the foreſaid burden upon 
him, it very clearly points out communion-elements to be a burden 
upon the tithes. This doctrine is accordingly very clearly laid down by 
Bankton, vol. 2. p. 69. F 190. | 
2do, The juriſdiction that has been exerciſed by this court, in conſe- 
quence of the commiſſion 1707, is a clear and demonſtrative proof, 
that communion-elements are a burden upon the tithes. The Lords, 
in conſequence of the foreſaid commiſſion, have no juriſdiction as to 
the ſtock, The court is not authoriſed: to lay any burden upon the 
ſtock of any heritor's lands within the kingdom ; and yet, in every 
decree of modification, the court have uniformly been in uſe to mo- 
dify 


8% 


dify to the miniſters, not 2 a ſtipend, but alſo a certain ſum for 
communion-elements. Every ſuch decree is, in effect, a judgment 
upon the point, finding communion-elements a burden upon the tithes; 
and, wherever there was ſufficiency of free tithes, the titular has been 
in uſe to local the communion. elements, as well as the ſtipend there- 
upon, keeping his own lands free of any part of the burden. 

Indeed the queſtion is not now entire. The court have decerned 
the L. 60 for communion-elements, to be paid yearly to the miniſter 


by Lady Frances Erſkine, and her ſucceſſors, in the right of titularity 


of the tends of the ſaid pariſh ; and this judgment has been acquieſ-ed 
in, and become final. As long as the teinds remain with Lady Fran- 
ces, or her repreſentatives, the defenders could have no intereſt to op- 
poſe the payment of the communion-elements, according to the pro- 


portions eſtabliſhed by the foreſaid locality ; becauſe, as the ſame is 


far within the amount of their free tithes, it is of no moment whether 
they pay the ſame to Lady Frances the titular, or to the miniſter ; 
and, upon the ſuppoſition that the defenders ſhould purchaſe their 
tithes from the titular, they would in ſo far become ſucceſſors to Lady 
Frances in the right of titularity, and, confequently, behoved to be 
liable for their proportion of the communion-elements, by the expreſs 
terms of the judgment of the court, 

The purſuers, indeed, have no intereſt to make any objection to 
that part of the defenders plea, viz. that, if the court ſhould be of 
opinion that the communion-elements are a burden upon the tithes, 
and that Lady Frances is entitled to allocate thoſe of the defenders 
lands for that purpoſe, they ought to have a proportional relief out of 
the locality of the ſtipend, ſo as that they may be upon a level with 
the other heritors. It is certainly her intereſt, that the burden ſhould 
be taken off the defenders, and the other heritors of Corntoun, and 
laid upon the other heritors of the pariſh. | 

* The court refuſed the defire of the petition, and * to the 

former interlocutor.' 


For Titular, R. M. Qucen. Alt. Rolland. 
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June 19. 1772. 


AME S WILSON, 
Againſt 


4 


1 FANET SMITH, ad ROBERT ARMOUR her Huſband. 


PASSIV E HL 4 


Hntromifſion with a deſunct's effefts, where there was no fraud, found too 
inconſiderable to Jutjena farther than in valorem. 


1 ILsox ſued the defenders, as repreſenting his debtor Patrick 
1 Smith, father of Janet, inſiſting chiefly on the ground of vi- 
tious invention with the defunct's moveables. In defence, it was 
ſtared, that, upon the death of Patrick Smith, Armour, his ſon in- 
law, having engaged for his funeral charges, he, in virtue of a war- 
rant obtained from the bailies of Kilmarnock to that effect, ſold by 
roup, as much of the houſehold furniture as defrayed the expence of 
the funeral; with a ſmall balance over, which he intended to have 
lodged in the hands of the clerk of court; but that a proceſs having 
been raiſed againſt his wife and him, at the inſtance of another credi- 
dor of the defunct's, they were decerned in payment of the balance of | 
> the ſaid rouped effects. And the ſaid warrant, iſſued on the defender's „ 
application, the inventory of the defunct's moveables, accompt of his 
funeral charges, and the proceſs before mentioned, were produced. 
=”: The purſuer alledged there was private ſuper-intromiſhon in this 
aaſe, and exhibited a condeſcendence of the effects which belonged to 
6 Patrick Smith, and were intromitted with by Armour, over and above 
> thoſe in the roup-roll produced. Armour admitted, that certain ar- 
= ticles had come into his hands; but which, excepting one trifling ar- 
| ticle of chairs, were ſome mean body-cloaths, and ſome old blankets, 
2 &c. he had received from the widow of Patrick Smith, and underſtood 
— to be at her diſpoſal; and a proof, which the purſuer inſiſted for in 
I ſupport of his condeſcendence, being taken, this interlocutor was pro- 
nounced by the Lord Ordinary; Finds the intromiſſion with the de- 
* funt's body-cloaths and cheſt proved is too incontiderable to ſub- 
* je the defender paſſive in payment of the defunct's debts ; and. 
therefore, aſſoilzies the defender from the penal paſſive titles inſiſted 
© on by the purſuer; ; and finds he can only be fubjeced 7 in valorem of 
his intromiſſions. 
$ Pleaded by the purſuer, in a reclaiming petition : The doctrine of 
9 che paſſi ve title of vitious intromiſſion is explained by Stair, B. 3. tit. 9, 
| | \ 1, 
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i: and 3: Dankton, V. 3. tit, 9. ; MhRenzie, B. 3. tit. 9. 
I. 2. dieg. 17. § 3. and 16. | | 

1 heſe texts make no mention of a greater or leſſer degree of vitious 
intromiſſion, but are conceived in the moſt general terms. General 
principles, when good, muſt be ſtrictly maintained, The paſſive title 
inferred from vitious intromiſſion, which is to be conſidered as a penal 
ſanQion, to preſerve the cifeAs of a defunt debtor from being em— 
bezzled by theſe having acceſs to his houſe and repoſitories, mult not 
be relaxed, otherwiſe intromitterg, would flatter themſelves that they 
might go ſo artfully to work as to have a chance that only intromiſ- 
lions of a ſmall value would bs detected, and ſo they would eſcape ; 
nor ovght it to avail ſuch, that they have only taken, or been diſcover- 
ed to ky ave taken, things of ſnall value. 

The former practice of the court is alſo conſonant to the purſuer” $ 
plea; Durie, March 20. 1624, Cochrane; July 14. 1626, Johnſton; 
January 17. 1627, Fraſer; July 12. 1628, L. Morrieſtoun; February 
14. 1629, Steven; January 15. 1630, Cleghorn; January 25. 1632, 
Scarlet; January 12. 1033, contra Bruce; February 5. 1636, 


Mowart ; ; Stair, June 16. 1675, Abercairney ; Nove: nber 29. 1679, 
Irving; Fountainhall, December 17. 1688, Marquis of Tweedale ; 


Forbes, June 29. 1705, Archivald; Fountainhall, June 24. 1699, 


Duff; and deciſions of the Engliſh judges, 1658, Hay. 
But, ſeparatim, ſuppoſing this novel idea were to be adopt ed, that 


| tration with things of {mall value ought not to infer the paſſive 


title of vitious intromiſſion, a due conſideration ought to be had to the 
Nation and circumſtances of parties ; for there is no doubt, that what 


may be conſidered things of ſmall value, in the caſe of people of high 


Tank, ought not to be looked upon in that light in the caſe of mecha- 
miele, ig others in ſuch circumſtances as the deceaſed Patrick Smith; 
at the ſame time, it would appear, that here the defenders, beſides 
what is mentioned in the interlocutor, had laid hold of every thing 
they could; and a recent inſtance will be remembered in the caſe of 


Telfer contra Milnmyne, December 2. 1769. 


Anſwered : The authorities cited do clearly ſhow, 1m0, That, from 


the earlieſt mention of the paſhve titles in our law, and even during 
the period when they were moſt in vogue, that it was a queſtion in ar- 
bitri9 Judicts, whether the penal paſhve titles were incurred or not ? 
and that, in diſcuſſing this queſtion, the anzmus, or intention, and the 


extent of the intromiſſion, was the governing rule; and, indeed, this 


is founded in the nature of the thing, as, in order to conſtitute a de- 
lict of any kind, an anmus delinquendi muſt concur; and this, again, 
muſt be judged of from the circumſtances of the caſe. 29, Theſe au- 
thorities do further prove, that the court has gradually departed from 
the ſeverity of our antient practice with regard to queſtions of this na- 
ture; and the reaſon, as well as progreſs of it, is traced in a maſterly 
manner in Hiſt. Law Tracts, vol. 1. p. 73. 

Paſſive titles, in general, and that of vitious intromiſſion, in parti- 
cular, being introduced as a check to fraud, and the penalty of vitious 


intromiſſion being ſo great, every equitable and favourable circum- 
ſtance 
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Nance tending to exclude the preſumption of fraud, is pleadable by the 


party, and will enter into the conſideration of the judge. Where, in- 
deed, there is ground to preſume a fraudulent intention of the intro- 
mitter, e. g. from the univerſality of his intromiſſion, or other unfa- 
vourable circumſtances attending it, there the ſan tion of the law will 
be applied ; and, on the other hand, where the preſumption of fraud 
is taken off by any favourable circumſtances, for inſtance, the ſmallneſs 
of the intromiſſion, and, where the intromiſſion itſelf cannot be aſcri- 
bed to any tortious or fraudulent deſign, then it will not fall within 
the rule, nor the reaſon of introducing this penal pathve title; and fo 
the doctrine is laid down by Erſkine, B. 3. tit. 9. § 26. who men- 
tions, in particular, a deciſion 22d January 1713, Stark, where vi- 
tious intromiſſion was excluded by the ſmall value of the thing intro- - 
mitied with, : | 

It does not appear that any attempt had been made to ſtretch or ex- 
tend the penal paſſive title of vitious intromiſſion beyond its juſt limits, 
from the date of the laſt quoted deciſion, till the caſe Black contra Wal- 
lace and Kings, January 20. 1739, cited in Dictionary, vol. 2. p. 41. 
and the judgment there given tends, in the ſtrongeſt manner, to ſup- 
port the defender's general propoſition. * It was found, that John 
and Mary Kings, their intromiſhons with ſmall particulars contained 
in the receipts, could not, in law, be conſtrued an intromiſſion per 
* umverſitatem, and, therefore, not relevant to infer the penal paſſive 
title of vitious intromiſſion againſt them.” 

Had the defender, upon Patrick Smith's death, entered, per aver- 
fonem, into the poſſeſſion of the defunct's moveables, there might 
have been ſome more ground for the purſuer's plea of ſubjeMing him 
as a vitious intromitter, whether the amount of them were conſide— 
rable or not, as, in that caſe, a malus animus may be preſumable, 
But his conduct was the reverſe. He acted by legal authority pre- 
viouſly obtained. The trifling body -cloaths, &c. he underſtood as 
given him in a gift by the widow ; and he is ready to account for 
the value of another trifling moveable, mentioned in the proof, which 
he took into his poſſeſſion caſfodiae cauſa., And, if the defenders are 
not miſinformed with regard to the caſe of Telfer contra Milnmyne, it 
was materially different from the preſent. There were there not only 
an intromiſſion per univerſitatem, a failure of proving the defence, that 
the intromiſſion was by the approbation and conſent of the purſuers, 
but, moreover, various ſtrong circumſtances militating againſt the 
defender, On the other hand, the defenders muit look upon the de- 
ciſion in the caſe of Black, as exceeding favourable to their ſide of the 
queſtion, The ſmallneſs of the intromiſſion, joined to there being no 
appearance of fraud, ſeem to have been the capital grounds of that de- 
ciſion, as they do likewiſe concur to ſupport that which hath been 
given in the preſent caſe. 


* The Lords adhered ; and afterwards refuſed a reclaiming petition, 
* without anſwers,” 


AQ. J. Boſwell, Alt. V. Wallace. Clerk Pr.ngle. 


No. 


(4) 


No. XVII. | Fune 19. 1772, 


Meſſrs GIBSON and BALFOUR Merchants in Edinburgh, Tru- 
ſtees for MICHAEL. r of Dantzick, 


Againſt | 


FAMES HUTT ON and Co. 
NEGOTIORUM GESTOR. 


Arreſiment uſed by him, proprio nomine, upon a blank admiral precept, 
not available to the perſon in whoſe name it was afterwards libel- 
led, in a competition with an intermediate arreſter, 


HE ſhip Polly of Crail, belonging to Robert Cheyne, having 


been ſold by authority of the Judge-Admiral, a competition en- 
ſued for the price, depoſited with the clerk of court; Gibſon and Bal- 
four claiming a preference for behoof of their correſpondent Barſtow of 
Dantzick, founded upon an arreſtment which they had cauſed be made 
of ſaid ſhip, upon the 16th January 1767, in virtue of an admiral- 
precept which they had taken out, and upon which Cheyne was cited 
the 12th January ; and Hutton and Co producing, as their intereſt, an 
arreſtment of Cheyne' s ſhip, dated 21ſt November 1767, and a decree 
recovered againſt him for payment of the debt due them. . 

Objected by the latter before the admiral : That, although Gibſon 
and Balfour now appeared as truſtees for Barſtow ; yer, the diligence 
upon which they claimed a preference, proceeded intirely in their own 
name, no mention being made of Barſtow, either in the arreſtment, 
or in the execution of the precept upon which their decree proceeded; 
nor had they any authority from him to recover the money till after 
the date of the arreſtment ; and, it might give room to fraudulent and 
colluſive practices, if a man, uſing diligence in his own name, might 
afterwards transfer it at pleaſure to another. The arreſtment, there- 
fore, and all that had followed thereon, muſt be diſregarded as totally 
null. 

Anſwered: It was evident that Gibſon and Balfour had acted all a- 
long avowedly as truſtees for behoof of Barſtow ; and that, although 
this circumſtance is not expreſsly taken notice of in the citation, or the 
execution of arreitment, yet, the libelled precept to which they refer, 

contains 
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contains a particular narrative of the whole; and, although not filled 
up till ſome little time thereafter, according to the univerſal practice, 
muſt be drawn back to the date of the citation. And that, albeit Mr 
Barſtow had given them no expreſs orders, yet their connection with 
him was ſuch as rendered it a duty incumbent upon them, as they 
were poſſeſſed of the documents of debt, to take this meaſure for his 
behoof, and that he afterwards ratified and approved of all that they 
had done. yy | | 
The Judge-admiral, November 28th 1769, pronounced an interlo- 
cutor in theſe terms: Finds it proven, that Meſſrs Gibſon and Bal- 
four did take out the precept on which their decree proceeded, for the 
© uſe of Michael Barſtow, and the other perſons libelled in the ſaid pre- 
* cept; and did execute the ſame, and uſe arreſtments upon the ſaid pre- 
© cept, for the uſe and behoof of the ſaid Michael Barſtow, &.; and 
© finds it proven, that the ſaid Michael Barſtow, and others, did ho- 
© mologate and approve of their doing; and finds it proven, that the 
© debts libelled had their being and exiſtence before the date of the ſaid 
« precept, and before the uſing of the citation, and the arreſtment up- 
on it, and therefore adheres to his former interlocutor,” And, in 
conſequence whereof, Gibſon and Ealfour, as truſtees for Barſtow, 
were intitled to be ranked upon the reſidue of the price, for payment 
of the ſums due to him, preferable to the whole competitors, | 
Hutton and Co, brought a reduction of theſe proceedings before this 
court, wherein the Lord Ordinary pronounced this interlocutor : Su- 
* ſtains the following reaſons of reduction of the Judge-admiral's de- 
* creet, in ſo far as concerns the debt due by Robert Cheyne to Mi- 
© chael Barſtow, Henry Thomſon, and Adam Elliot, viz. that the de- 
* fenders Gibſon and Balfour took out the admiral-precept in Novem- 
* ber 1766; and, in virtue thereof, in january 1767, ſummoned the 
* ſaid Robert Cheyne, and uſed an arreſtment of Cheyne's ſhip, all in 
© their own names, and without mentioning that they were factors or 
* truſtees for the ſaid Meſſrs Barſtow, &c. ; and that it is admitted, 
* when they took out ſaid precept, executed the fame againſt Robert 
* Cheyne, and arreſted in virtue thereof, they had no authority from 
* MeiIrs Barſtow, &c. for ſo doing; and that the libelled ſummons, in 
* which the defenders Gibſon and Balfour mentioned they were tru- 
© ſtees for theſe gentlemen, was not called in the admiral-court till Ja- 
© nuary 1768, which was poſterior to the arreſtments uſed by the pur- 
* ſuers: And therefore reduces the ſaid decreet, ſo far as it gives a 
preference for the debts due by Robert Cheyne to Meſſrs Barſtow, 
* &c. to the debts due by Cheyne to the purſuers, for the ſecurity of 
* which they had arreſted his lip; and decerns accordingly.” 


On a reclaiming bill and anſwers, The Lords adhered ;' chiefly 

on the circumſtance of the diligence being in the name of Gib- 
ſon and Balfour, hmply. For it was thought, that, if the ar- 
reſtment had been laid on in the name of the foreign mer- 
chants, though without a mandate; yet, as the ratihabition 
came afterwards, it would have been valid. 


Act. R. Blair. Alt. Lay Campbell. Clerk, Tait. | 
> M No. 
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FAMES CAMPBELL of Blythſwood, 2 
Againſt 
„ EO ON £ 


EN T4ATL 


ſecond tack for 19 years, to commence upon the deternination of a for= 
mer of the like endurance, which had near four years to run at the date 


of the ſecond, granted by an heir of entail, whoſe power of letting 3 4 
tacks was limited not to exceed 19 years, and who died while the firſt 7 
was current, ſuſtained to give the tenant a right to poſſe 5 for 19 year „ 1 


Jrom the date of the tack. 


OLIN CAMPBELL of Blythſwood executed a deed of 
entail, Dec. 13. :1739, by which he diſponed his lands and eſtate 3 
of Blythſwood to himſelf in liferent, and James Campbell his only ſon 
in fee, and the heirs-male of his body; whom failing, to the ſeveral 
Tubſtitutes therein mentioned. 1 

This entail contains the uſual prohibitive, irritant, and reſolutive = | 
clauſes, de non alienando, et contrahendo debita ; and it alſo contains a Us 
proviſo, that the heirs.of entail ſhall not let tacks for above the ſpace 
of nineteen years. | 

This entail was-duly recorded in the regiſter of tailzies, November 
26th 1742; and the maker having died in 1745, was ſucceeded by his 
Jon, the foreſaid James Campbell, who made up his titles to the eſtate = 
upon this entail, and the whole conditions and proviſions thereof were 1 
.duly engroſſed in the inveſtitures of the eſtate. 

In January 1750, a tack was executed between the ſaid James camp- 
bell and John Love, letting to the latter, his heirs, ſecluding aſſignees = 
without conſent of the ſaid James Campbell, the lands of Dubbs, fort 
nineteen years, commencing at Candlemas 1751, at the yearly rent 
of five bolls oat- meal, and L. 43: 6: 8 Scots of filver rent, with XR 
JL. 4: 10: o Scots yearly, for the rood of land therein mentioned. 
This tack, therefore, was current till Candlemas 1770. 

Upon the'6th March 1766, when there were near four years of the 
foreſaid leaſe (till to run, the ſaid James Campbell entered into another 
rack with the ſaid John Love, by which he let the lands to him, and 
his heirs, ſecluding aſſignees and ſub-tenants, for ninereen years, from 
the term of Candlemas 1770, at the rent of I. 11 : 4: 5 Sterling of 
money, and five bolls of oat-meal, commencing with crop 1770. 

Upon Mr Campbell's deceaſe, in November 1767, without iſſue, 
his heir of entail, James Douglas, alias Campbell of Blythſwood, on 
Love's failure to remove at Candlemas 1770, when the firſt tack had 


determined, brought an action of removing againſt him before the 
ſheriff 


3 
+ 


( 7 Þ 
ſheriff of Renfrew, libelling upon the act of ſederunt, and concluding 
that the defender ſhould be decerned to remove at the term of Candle- 
mas 1771, as to the arable lands, and from the houſes and yards at the 
term of Whitſunday thereafter. Wo Ls 

It was pleaded in defence: That Love poſſeſſed, in virtue of. a tack 
from the deceaſed James Campbell of Blythſwood, of which there were 
a number of years yet to run; for that, in 1766, he had obtained from 
Mr Campbell a tack for nineteen years, to commence at Candlemas 
770. | 

""h was anſwered for the purſuer: That the firſt tack was current 
for-near four years when the ſecond tack was granted ; and, as the ſe- 
cond tack was not clothed with poſſeſſion in the granter's life-time, 
it could not be binding upon the purſuer, who was an heir of entail, 
and who was not perſonally liable to implement the deeds of the late 
Blythſwood, who had no more than a limited fee in the eſtate. 

The ſheriff, July 24th 1770, pronounced the following interlocutor : 
© Finds that the defender, in virtue of the laſt tack, dated 6th March 
1766, has right to poſſeſs the lands libelled for nineteen years from 
*.the date of the tack; and aſſoilzies him from the proceſs of remo- 
© ving. - _ 

The purſuer thereupon obtained an advocation of the cauſe; and the 
defender alſo obtained an advocation, complaining, that the ſheriff had 
not ſuſtained the ſecond tack for the whole term of its endurance. | 

Pleaded for Blythſwood: That a tack granted by the proprietor of 
an entailed eſtate, is not good againft a ſubſequent heir of entail, un- 
Jeſs the tack was clothed with poſſeſſion in the lifetime of the granter; 
and, therefore, as the tack in queſtion, at the late Blythſwood's death, 
remained a mere-perſonal deed, not - clothed with any poſſeſſion, that, 
however this tack might found the tackſman in an action of damages 
againſt the granter and his general repreſentatives, it could not be ſet 
up againſt the purſuer, a ſnbſequent heir-of entail, 

Anfwered : Although the court were of opinion that it could not li- 
ſten to the advocation, at the inſtanceof the defender, wherein he de- 
fires the full benetir of both leaſes, the court will, at any rare, ſee cauſe 
to refute the advocation, at the inſtance of the purſuer, whereby he 
complains of the relief in equity, which the ſheriff has given to the de- 
fender, by ſuſtaining the tack under challenge, for the ſpace of nine- 
teen years, from the date thereof, in place of nineteen years, from the 
expiry of the old Icafe. | i f 
The ground of the purſuer's challenge reſts upon a want of power 
in the late Blythſwood to grant a tack beyond the endurance of nine- 
teen years, being prohibited from doing ſo by the entail under which 
he poſſeſſed the eſtate ; and the purſuer himfelf has not pretended to 
controvert, that, if the late Blythſwood's ſecond tack had expreſsly 
bore its commencement to be from the year 1766, it would have been 
no objection thereto, that it had been granted, previous to the expiry 
.of the former leaſe. z | 

be preſent challenge, therefore, appears in a very ungracious point 
of view; for there is not here any diminution of the rental; on the 
contrary, there is a contiderable augmentation thereof. Neither is 
there any ground for allcdging, that this leaſe was granted in the view 
of injuring an after heir of entail; for, it is well known, that, when 

| the 


(6 


the late Blythſwood granted the tack in queſtion, there was no ground 
to ſuſpect his not ſurviving it many years; ſo that there can be no 
doubt, that the challenge brought of this tack, by the preſent proprie- 
tor of Blythſwood, is a challenge for the purpoſe of reducing as fair 
and honeſt a tranſaction as can be conceived, and a tranſaction entered 
into by the late Blythſwood in the common and ordinary adminiſtra- 
tion of his eſtate. 3 | | 

2do. The plea is likewiſe repugnant to the ſound principles of law 
and equity; for, the only method by which the purſuer can fairly ſup- 
port his action, is by ſubſuming upon a contravention of the powers 
competent to the late Blythſwood by the entail of the eſtate; and, 
therefore, it ſeems incumbent on him to point out ſomething in the 
ſheriff's interlocutor, ſuſtaining any act or deed of the late Blythſwood, 
beyond what he was impowered and warranted to do by the entail, 
No ſuch thing is there to be found; for it is admitted, that Blythſ- 
wood could have let a nineteen years leaſe, to commence from the 6th 
March 1766, and this is the full extent to which the ſheriff has ſuſtain- 
ed the act and deed of Blythſwood. | 

The purſuer ſays, quod potuit non fecit; he has not granted a tack. 
of nineteen years, to commence from March 1766, as he might have 
done; but he has granted a leaſe for nineteen years, to commence 
from Candlemas 1770, a term after his own death. 

This, however, is ſplitting hairs, in a manner which will not be 
approven of; for although, in fact, the manner in which Blychſ- 
wood and his tenant, unſuſpicious of any undue challenge, went about 
the execution of their tranſaction, might have the effect to give the 
defender a poſſeſſion of twenty-one or twenty-two years, from March 
1766, in place of nineteen from that period, what grounds in fair ar- 
gument or equity can the purſuer have to complain, when the ſheriff _ 
has reduced the tranſaction to what was confeſſedly within the powers 
of the late Blythſwood ? The challenge inſtituted by the preſent 
Blythſwood goes ſolely upon the want of powers in the late Blythſ- 
wood to do the whole of what he did; and, what reaſonable ground 
of complaint, therefore, can he have, now that the tranſaction is rec- 
tified, ſo as to bring it within his admitted powers? When the late 
Blythſwood meant to give the defender the poſſeſſion of his ground 
for a ſpace of twenty-two years, from March 1766, his meaning cer- 
tainly included an intention to give it for nineteen years, from March 4 
1766; and although, perhaps, he had not power to execute the firſt, 5 
he certainly had power to execute the laſt intention; and having virtual- 
ly done ſo, every conſideration of juſtice and equity require chat that 
intention ſhould be ſupported to the extent of his powers. 

Many ſimilar examples will readily occur. 'i hus, nuncupative, or 
verbal legacies, exceeding L. 100 Scots, are not valid by the law of 
Scotland; but, even when they are granted for more, they are inef=- 
fectual only as to the exceſs; and fo has been decided, 7th July 1726, 8 
Wallace. . | Y | 

Replicd : There is no ſort of fimilarity between the two caſes, If 
the late Blythſwood had granted a tack, to commence immediately, 


but for a longer ſpace than the term allowed of by the tailzie, the =_ 
caſes 
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eaſes would have ſome ſort of reſemblance ; and the defender might 
have pleaded, from the analogy of the caſe of a verbal legacy above 
L. 100 Scots, that, when the rack was in every other reſpect a proper 
tack, it was not a good reaſon for annulling it, that, in point of endu- 
rance, the granter had exceeded his powers, and that, therefore, it 
ought only to be ſet aſide, in ſo far as he had gone beyond them; 
although, in that caſe, it is obſervable, that an heir of entail's. grant- 
ing a tack for a term of years that was prohibited by the entail, would 
have been a ground not only for annulling the tack, as granted con- 
trary to the prohibitions of the entail, but like wiſe for declaring an ir- 
ritancy againſt the granter. ' 

But the foreſaid caſe is very different from the preſent, The pur- 
ſuer's plea is, that the new tack could not, in this caſe, be ſuſtained 
for one moment; that it was not at all a binding and an effectual deed 
againſt the purſuer, as collata in tempus indebitum, it not being in the 
power-of an heir of entail to grant a leaſe for any endurance, to com- 
mence only after the determination of his own right, It might have 
been in his power, upon the then current tack's being renounced, to 
grant a new, tack, ro commence for the ſpace of nineteen years; but 
it will not from thence follow, that a tack, for any term of endurance, 
which did not commence till after the death of the granter, when his 


own right is at an end, and when he had no power by the entail to 


impole burdens upon the ſubſequent heirs, ought to be ſuſtained, 
The rule of law ſtrikes againſt it, quod potuit non fecit, et quod voluit 


non potuit. 


2do, The defender likewiſe alledged acts of homologation on tbe 
part of the purſuer himſelf. But little ſtreſs was laid on this defence. 

As to the other point, the court was divided in opinion; but it car- 
ried upon a queſtion put, Whether the late Blythiwood had power to 
grant a tack to the extent of the ſheriff's interlocutor, that he had? 


The Lords advocated the cauſe, and found, that the defender, in 
* virtue of the tack, dated the 6th March 1766, has right to 


5 Poſleſs the lands libelled for nineteen years, from the date of 
© the ſaid tack.” | 


AQ. M. Queen, Alt. Sol. Dundas. Reporter Coaſſſon. Clerk Ry/. 
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No. XIX. "July al. 1772, 
THOMAS CRICHTON and ANDREW Do 
Againſt 


EET . 
„ 


Act 1681, c. 5. requiring witneſſes, applies to all deeds, whether of 
importance or not; the act relative to ſuch di hide. being 1 579. 


c. 80. 
II. A cautionary obligation, in the form of a miſſrve, not bolograph * 


the granter, not mentioning the writer's name and deſignation, and 


ewithout inſtrumentary witneſſes, not ſuſtained as a formal deed, or 
actionable; nor the defect ſuppliable by the granter's acknowledging the 
verity of his ſubſcription, 

III. Found competent, in the ſame action, though grounded fengly upon 
the deed, and alſo relevant, to refer to the granter's oath, that he 


came under a verbal obligation to the like effett. 


PON the 6th October 296 3, James 'Gordon, as principal, with 
Thomas Crichton and John Paton, as cautioners, granted bond 
to the ſociety of wrights in Paiſley for L. 10 Sterling. 

Upon the 4th April 1766, Gordon and Peter Syme ſubſcribed a 

miſſive- letter to Crichton, binding themſelves, conjunctly and ſeverally, 
to free and relieve him of the ſaid bond, And, of the fame date, they 
granted a miſſive to Andrew Dow, narrating, that Paton, the other 
cautioner in the bond to the wrights, had come under that obligation 
only upon condition that Dow ſhould become ſurety for one half of 
the ſums therein contained ; and that, as Dow had accordingly grant- 
ed ſaid ſecurity, - therefore Gordon and Syme are taken bound, jointly 
and ſeverally, to relieve Dow-of the ſecurity granted to Paton, and of 
all damages and expences. 
Crichton and Dow brought an action before the bailies of Paiſley, 
libelling upon the ſaid two miſſives, and concluding. in reſpect they 
had paid the bond, that Syme ſhould be decerned to pay back the ſum 
to them. 

In this action Syme objected, that, in regard the two miſhves were 
neither holograph, nor ſigned before witneſſes, and that they did not 
bear the names or deſignations of the writer and witneſſes, in terins of 
the act 1681, they were void and null, as it could not be alledged they 


were granted in re mercatoria, The bailies over ruled this plea ; ; aud 
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Syme having obtained a ſuſpenſion, the cauſe was, by the Lord Ordi- 
nary, taken to report ; when a ſeparate point being agitated, namely, 
whether the miſſives libelled on, %% they were not formal of them- 
ſelves, could be ſupplied by referring the verity of the ſubſcription to 
the ſuſpender's oath ? Memorials were ordered by the court, and the 
former deciſions to be therein ſtated, | 

The ſcope of the chargers reaſoning was to ſhow, 199, That the 
uſe of writing, in obligations, is as evidence only; 2do, That the ſo- 
lemnities preſcribed by ſtatute being intended to preveat forgery, and 


to obtain evidence of the agreement of parties, do not apply to deeds 
above all ſuſpicion of falſehood, and where there is therefore ſufficien- 


cy of evidence. Hence it was ſubſumed, that the miſſives founded on, 
though they fall under the certification of the act 1681, as wanting 
witneſſes, yet are not 7p/o jure null, but only lie under an exception, 
ariſing from that act, which may be elided by the acknowledgment 
of the ſuſpender, more eſpecially, as the certification of the act carries 
in itſelf a limitation: And all ſuch writs to be ſubſcribed hereafter, 
* wherein the writer and witneſſes are not deſigned, ſhall be null, and 
are not ſuppliable by condeſcending on the writer, or the deſigna- 
tion of the writer and witneſſes.” Had the legiſlature meant to in- 


fer an abſolute nullity from this defect, they had ſaid enough, by de- 


claring, that all ſuch writs ſhould be nu!/; but, by adding what fol- 
lows, * That ſuch defect ſhould not be ſuppliable by any after con- 
* deſcendence,* it plainly appears what they aimed at. They ſhow, 
that they meant only to correct a practice which was attended with 


the worſt conſequences ; and they ſhow, that, in ſo far only the writ 


was to be held as null, as not affording of itſelf ſufficient evidence, 
without being ſupported in a way leſs liable to ſuſpicion than an after 


condeſcendence was found to be. 


Argued by the ſuſpender : In, By the ſtatute 1681, it is declared, 
That only ſubſcribing witneſſes in writs to be ſubſcribed by any 
party hereafter, ſhall be probative, and not the witneſſes inſert not 
ſubſcribing ; and that all ſuch writs to be ſubſcribed hereafter, 
wherein the writer and witneſſes are not deſigned, ſhall be null, and 
are not ſuppliable by condeſcending on the writer, or the deſignation 
* of the writer and witnefles.” The ſtatute then goes on to declare, 
That, if a witneſs ſhall ſubſcribe, without either ſeeing the party ſub- 


K K M M 3a 


ſcribe, or hear him own his ſubſcription, he ſhall be punithed, as ac- 
ceſſary to forgery. It next proceeds to enact, * That no witneſs, but 
© ſubſcribing witneſſes, ſhall be probative in inftruments of ſeiſine, .&c, 


bonds, or. other writs, which ſhall happen to be ſuhſeribed in any 
time hereafter; and that none but ſubſcribing witneſſes ſhall be pro- 
bative in executions of metlengers,” &c. And, /2/t/y, the att declares, 


6 
0 
* That, in all the ſaid caſes, the witneſfes ſhall be deſigned in the body 
0 


of the writ, inſtrument or execution, reſpective, otherwiſe the ſame 


'*. ſhall be null and void, and make no faith in judgment, or outwith.,” 


If words can put any thing beyond a doubt, they ſurely muſt do it 


zn this caſ-. In one part of the act, writings which do not labour un- 
der one half of the irregu}ar:ti.s which the preſent do, are declared to 


be null and void; in another place, they are declared to bear no 


faith 


-- 


Faith in judgment, nor outwith the ſame ; and, laſtly, they are de- 


(8 3 


clared incapable of being ſupported by a condeſcendence on the names 
of the writer and witneſſes. | 

The ſolemnities declared ſo indiſpenſible by the acts of parliament, 
are not introduced merely as checks upon forgery, which may be ſup- 
plied by the party's admiſſion that the ſubſcriprion was truly his; 
they ſerve another very material purpoſe, A man, when he gets into 
company with another, may be induced, in the warmneſs of his heart, 
to ſay or do a hundered things, which, in his cooler moments, he will 
moſt : heartily repent ; but, if a little recollection be allowed him, or 
if he is awaked from his revery by the entrance of two or more 


people, called in to be witneſſes of what is going on, he will be more 


upon his guard, and deliberate more coolly upon what he is doing. 
This, then, ſeems to have been one of the many wiſe views which had 
weight with our legitflature, and has had weight with the legiſlature 
of almoſt every other country, in impoſing certain ſolemnities upon 
the execution of writings, | 

When ſuch were the beneficial views of the legiſlature of this coun- 
try in requiring ſolemnities, if it were in the power of the court, it 
would not be fond of departing from them; but {till leſs will the court 
be diſpoſed to make a ftretch, to defeat the effect of an expreſs act of 
parliament, confirmed by ſuch a train of deciſions both ancient and 
modern; 21ſt November 1704, Kilpatrick contra Ferguſſon; 15th July 
1707, Abercrombie contra Innes; 4th Jan. 1710, Logie contra Fergu— 
fon ; 19th January 1710, Straiton contra Robertſon ; 11th January 
1711, Gordon contra M'Intoſh ; 22d February 1728, Strahan contra 
Farquharſon, quoted in the Dictionary, voce Writ; June 1730, Hume 
contra Diekſon, alſo obſerved in the Dictionary, page 542; 26th De- 
cember 1752, the creditors of Graham contra Grierſon, obſerved in 
Fac. Coll. 5 5. M Kenzie and Lawſon contra Park, decided in Novem- 
ber 1763; the caſe of Littles, which occurred ſoon thereafter, touch- 
ing the validity of a diſcharge for a legacy of L. 20 Scots, - conceived 
in form of a miſſive, and regularly ſigned before two witneſſes proper- 
ly deſigned ; but the deſignation of the writer was wanting, on which 
account it was found null; and the caſe of Shedden contra Sproul 


Crawford in 1767. 


2do, As to the next point, Whether theſe letters can be ſupported, by 
referring the verity of the ſubſcription to the ſuſpender's oath ? This 
device, to diſappoint the effect of the act 1051, is not new; it has 
been attempted in every caſe that has occured for many years paſt, 
and always with bad ſucceſs, 1/, In the caſe of Logie above mention- 
ed, in the year 1710; again, in the caſe of Gordon, above quoted, 
in the year 1711. The learned author of the Dictionary ob!lerves, 
when collecting this deciſion, that, perhaps, the nullities introduced by 
the act 1681, may not in all caſes amount to a denegatio actions; 
but, where there are no witneſſes at all, the objection amounts to à 


'© denegatio actionis, and which, therefore, does not admit of being ſup- 


© plied, as was found in the caſe of a miſlive-letter wanting witneſſes 


'< altogether.” 


If there is an % jure nullity known in this country, this founded 


on the act 1681 is it, The diſtinction between deeds ½% jure _ 
an 


we 8 P * 


day of April 1766, and ſundry other times. 


2 


( 


and thoſe which are only liable to exception, is, that, in the firſt, the 
nullity is intrinfic, and can be diſcovered without the neceſſity of a 
proof; therciore, the deed can be taken out of the way without the 


neceſſity of a reduction. In the other, the objection depends either up- 


on proof, or other extrinſic circumſtance ; therefore a reduction is 
neceſſary, and the deed cannot be got the better of ope exceptionis. 
If this diſtinction is juſt, which the ſuſpender is adviſed it is, and is ap- 
plied to the preſent caſe, there is here an igſo jure nullity ; for the 
court, upon comparing theſe letters with the act 1681, muſt at once 
ſee that they are null; and it has been the practice, in every one of 
the above caſes, to plead the nullity by way of exception. But, in the 
caſe of other objections to deeds, ſuch as the objection of bankruptcy 
on the acts 1621, and 1696, both a reduction and proof of the bankrupt- 
cy is neceſſary; and, therefore, they can only be ſaid to be liable to 


an objection, and not zp/o jure null. 


* The Lords ſuſtained the reaſons of ſuſpenſion.” 
Thereafter, the purſuers, in a petition, offered to prove by Syme's 


oath, that he promiſed to relieve them of the ſecurity which they had en- 
tered into with Gordon and Paton ; and, particularly, that he made 


the ſaid promiſe at Paiſley, upon the 6th day of October 1763, and 4th 
* The Lords remitted to the Ordinary on the bills to take the ſuſ- 

* pender's oath upon the above reference, and to proceed in the 

* cauſe as he ſhall ſee proper.“ 8 
The ſuſpender reclaimed, objecting, ½, That the mean of proof 


now allowed, is incompetent in the preſent action. 2diy, That, tho 


competent in this action, the mean of proof is irrelevant. And, 3dly, 
That, even if he were to depone upon the reference, that he had made 
the alledged promiſe; yet, as it was part of the agreement that the 
promiſe ſhould be reduced into writing, which was never done in pro— 
per form, he has therefore locus poenttentiae, and in that view the re- 
ference propoſed can have no effect, | 


The Lords refuſed the petition, and found the reſpondents en- 
© titled to the expence of the anſwers,” | 


Act. Ii Campbell ot Alexander Law, Alt. Charles Hay. Clerk, Campbell. 
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No. XX. July 22. 1772. 

ö Mr FO ZN X NO X Miniſter of Slamannan, 'Z 
3 3 

UNT E R, and Others, Heritors of the Pariſh of Falkirk, an- 
| nexed to the Pariſh of Slamannan. = 
1 P 
| JJ CO VET. 3 
| Annexation quoad ſacra—found not to ſubject the heritors of the lands i 
1 annexed, in payment of ſtipend to the min _ of the pariſh whereto 
| they are annexed. 
il | ; 
i FN a proceſs of augmentation and locality, brought by Mr Knox mi- 
niſter of Slamannan, an objection being made by eighteen heritors, 
whoſe lands had formerly been part of the pariſh of Falkirk, from 
i thence disjoined, and annexed'to Slamannan, that the annexation be- 
il ing only quoad /acra, their lands were not liable in payment of any ſti- 
pend to the purſuer, miniſter of Slamannan, but remained, guoad eve- 
0 ry thing elſe, in the pariſh of Falkirk, from which they were disjoined; 
i memorials were ordered on the point, * how far the annexation 1s 
* quoad civilia, or quoad ſacra tantum. 


; The decree founded upon bore date November 18. 1724, and was 
in theſe terms: Disjoined the ſaid lands of Eldrig, Eafter and Weſter 
* Jaw, and Croftangry, from the kirk and pariſh of Falkiik; annexed 
* the ſame to the pariſh of Slamannan; and disjoined Caſtlecarry from 
| © Falkirk, and annexed the ſame to Cumbernauld: And ordained tke 
inhabitants of the reſpective bounds above mentioned to repair to the 
kirks aforeſaid, to which they were annexed, as ſaid is, for hearing 
the word, receiving the ſacrament, and all other acts of public di— 
vine worſhip, and ro ſubject themſelves to the miniſter thereof as 
their paſtor, in all time coming; and declared, and hereby declare 
the above annexations to be guoad ſacra tantum.“ And the objectors 
| ſer forth, that, in conſequence of the foreſaid decree, the heritors of 
| the lands of Eldrig, &c. with concurrence of the heritors of the pariſh of 
| Slamannan, builded an ayle to the kirk of Slamannan, and have been 
in uſe of reſorting there to hear divine worſhip, in terms of the de- 
cree, but have been all along in uſe to pay their ſtipend to the miniſter 
of Falkirk; and that, very lately, the miniſter of Falkirk got an addition 
on account of deficiency of glebe; and the ſchoolmaſter of Falkirk had 
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his ſalary augmented; and the objectors were then rated in proportion, 
along with the other heritors of Falkirk, and have paid their propor- 
tion of all the later repairs to the kirk thereof, 

Argued for the purſuer: The annexation quad ſacra tantum, means 
no more than a reſervation of the former miniſter's ſtipend, payable 
out of the land disjoined. It has happened in very peculiar ſituations, 
that, by eccleſiaſtical authority, part of an extenſive pariſh has been 
transferred from the cure of the parochial minifter, and quoad era put 
under the paſtoral charge of the miniſter of the conterminous parith ; 
and this, for the fole purpoſe of what is commonly underſtood by the 

eneral name of edification.—Aa interpoſition ſuch as this, is founded 
in that juriſdiction granted to the church; and, if eren Judiciouſ=- 
ly, all other means being impracticable to promote the great and de- 


* 


firable ends of edification, this ecclefiaſtical remedy would be found 


to be legal and valid. —In this caſe, all civil rights remain entire, and 
muſt continue ſo, both from the profeſſed purpoſe of this ſpecies of an- 
nexation, and from the defect of authority or juriſdiction in the ec- 
cleſiaſtical courts to carry it further; and, in fo far, an annexation 
quoad facra is plain and intelligible, and that it does not elfect the right 
of the former miniſter, 

But, an annexation of perſons or pariſhioners, guoad ſacra, by a civil 
court, for hearing the word, adminiſtration of the ſacraments, and a cor- 
rection of manners per ſe, excluſive of ſtipend, &c. or any real ſabject 
amenable to the civil juriſdiction, is altogether anomalous, a direct 
uſurpation of the ſpiritual Juriſdiction of the church, and competent 
to no civil court whatſoever, 

The negative evidence of this is very ſatisfactory, From the firſt 


comme for plantation of kirks, &c. in the 1617, to the laſt in the 
707, there is no juriſdiction of this nature granted; no mention of 


fk ſpecies of annexation quond /acra being either known, or competent 
to theſe numberleſs commiſſions. No ſuch thing mentioned by Lord 
Stair, or any of our old lawyers. No deciſion of this court, nor even 
a ſingle one of the court of ſeifion, giving that force and effect to ſuch 
annexation, for which the objectors plead.— There is a deed ſilence 
over all, till a novel opinion has been ſtarted by very late writers, from 
their own fancy and imagination. 

The rule of the higheſt authority is, That choſe who ſerve at the 
© alter, ſhould live by the alter; that thoſe who ſow ſpirir tual things, 
«ſhould reap temporal things.“ In conſequence of this, it 18 a prin- 


.ciple of the Canon law, decrmac debentur parocho de jure. This, in 
like manner, has been received; aud eis a rule of the law of Scotland. 


The rules in the commiſſions are clearly founded on the above prin- 


ciple. 


In the commifſion 1017, where mention is made of -ſinall pariſhes, 
but 1 improper to be united, the ſtatute lays down the general principle 


of law, That every kirk in that eſtate ſhould be planted with their 


* own particular miniſter to ferve thereat, whoſe provition behoves 


* necellarily to conſiſt of the fruits of the benehice itſelf, how mean ſo- 


* ever the ſame be.“ For no power of diſmembering or disjoining was 


granted, by which that inconvenience might have deen removed, but 


ſo ely 


aA 


ON 
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tolely 3 power of union, or uniting two entire pariſhes into one bene 
fice, where the fruits of one (1. e. kirk) alone will not ſuffice to en- 
tertain one miniſter; which clearly, too, eſtabliſhes, that the mini- 


ſter of the united kirks has the two benefices, pleno jure. 


In after commiſſions, a power to disjoin or diſmember, and annex 


to another pariſh, is granted. But ſtill the legiſlature had the above 
object in view, that the parts diſmembered wete annexed, with all the 
burdens, to the miniſter of the pariſh to which they were annexed, as 
the ſame were competent to the miniſter from whoſe pariſh they were 


diſmembered. This is clear from the purview of the acts themſelves, 
but expreſsly enacted by the 45th act, 1649. * And, further, where 


© leſſer paroches lie near to over large paroches, it is declared. that 
ſome parts of the large paroch may be taken and adjoined to the 
ſmaller paroch, and thereby both the churches may be made more 
proportionable, and the ſtipend of the minifter, in the leſſer charge, 
may be made competent and ſufficient; which is hereby recommend- 
ed and preſented to the commiſſion for plantation of kirks, authoriſ- 
ing them with power to that effect. | 

The act 1707, veſting the power of former commiſſions in the 


Lords of Seſhon, clearly goes in the ſame line, in eſtabliſhing the 


above conſequences of diſmembration and annexation, in ſo far as to 


require the conſent of the heritors of three parts of four, at leaſt, of 


the valuation of the pariſh craved to be disjoined, upon this medium; 


becauſe, by ſuch disjunction, they are, zp/o facto, ſubjected to all pa- 
rochial burdens of ſtipend, and others, to the pariſh to which they are 
annexed. But, as the pariſh to which the diſmembered part is annex- 
ed thereby receives a benefit, by a rateable relief of theſe burdens from 


the part annexed ; therefore, the ſtatute has not required any conſent 
from the heritors of ſuch pariſh ; becauſe it is their intereſt to receive 
the annexed lands, to bear with them thereafter a proportional ſhare 


of all parochial burdens. 


Moreover, it is clearly laid down in every 8 that ilk mi- 


niſter muſt bave hig ſtipend modified out of that ilk, that is, his own 


pariſh, This is an univerſal rule, and uniformly followed by former 


commiſſions; and many inſtances, of very late date, could be con- 


deſcended on, where, notwithſtanding of particular modifications and 
poſſeſſion conform, of ſtipend out of the teinds of another pariſh, yet 


when the miniſter of that pariſh has inſiſted for an augmentation, the 
court have found, that ſuch miniſter was entitled, primo loco, to be 
ſerved and provided out of the teinds of his own pariſh. 


Such being the law, it draws clearly the line, and gives, even in 


matters ſacred, a Juriſdiction to the commiſſion. For the pariſhioners, 


in this reſpect, being quodammodo fundo annexi, and ſubject to all the 


burdens impoſed thereon, muſt follow the lands diſmembered to the 


annexed pariſh, and be ſubject to the burdens thereof; and, conſequently, 
may be ordered by the commiſſion, there to hear the word, and receive 
the ſacraments, &c. : this being no more, as the canoniſt expreſſes it, 
than tempsralia ſpiritualibus annexa, in which the civil courts have a 
competent juriſdiction ; but they have not in purzs ſprrttualibus, as the 


objectors erroneoully contend, by the conſtruQion they put upon the 
annexation 
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annexation guad facra; whereas, it truly means no more than a re- 
ſervation of the former miviſter* s ſtipend, which otherwiſe would ac- 
crue, at leaſt, might be evicted by the miniſter to whole pariſh the an- 
nexation is made. 

Again, from the proceedings in the decree of annexation, it will 
appear, that it was held to be a certain conſequence, that the annex- 
ation to Slamannan, as well as to the other pariſhes, would have the 
effect ſet forth by Forbes on Tithes, p 388: That the parts disjoin- 
ed, to all intents and purpoſes, became part of the pariſi ro which it 
© was annexed ;' and, therefore, the greateſt caution and circumſpec- 
tion was uſed to prevent that legal and neceſſary conſequence, In the 
major propoſition, therefore, of the libel, there appears the ſalvo and 
telervation-of the preſent ſtipend modified and allocate to the miniſter 
of Falkirk, and but prejudice thereof. Then follows the concluſion, 


to declare, That the foreſaid annexation is, quoad /acra tantum, but 


* prejudice to the miniſter of Falkirk, of the preſent ſtipend payable to 


© him.” 


The purſuers ſeem to have been ſenfible, that the decree, conform 


to the above concluſion, would have no other effect than to ſecure 
the miniſter of Falkirk in the ſtipend, whether localled, or payable out 
of the parts diſmembered and annexed to the neighbouring pariſhes; 
that, ſo far, declaring the annexation god ſacra tantum might be car- 
ried, and in point of law be ſupported. But they had a further view, 
and ſuch as the objectors now ſet forth, of holding and retaining the 

arts disjoined, to all intents and purpoſes, to be part of the ſaid pariſh 
of Falkirk, in fo far as regarded future augmentations, &c. This fur- 
ther view, and what the purſuer contends to be moſt unprecedented 
and contrary to law, was endeavoured to be obtained by the following 
clauſe, inſerted in the libel. 

For, after ſuppoſing decree in the annexation, the libel proceeds: 


caſe the miniſters of the reſpective pariſhes to which the ſaid lands 
were to be annexed, as ſaid is, ſhould obtain an augmentation of 
ſtipend, the ſamen was only to affect the teinds of their own pariſh- 
es, but no ways to affect the teinds of the lands there to be annexed, 
the ſamen Rill being to remain as a property of the miniſter or mi- 
niſters of Falkirk, and of the foreſaid new pariſh to be erected as a- 
bove, as it ſtood before this preſent libel.” 
If the court had decerned, in terms of the above e and, 
in the caſe there put and ſuppoſed, the objecters would have ſtood on 
better ground, by having a decree-of the court in their favour. The 
purſuer, then, would have only had to urge, that it was a void decree, 
ultra wires of the court, and contrary to law. But, as the court have 
refuſed to give decree conform to that concluſion, and | in the caſe there 
| put, and have gone no further than to decern upon the former con- 
cluſion above mentioned, viz. That the annexation ſhould be guoad 
E /acra, but prejudice of the preſent ſtipend to the miniſter of Falkirk, 
there occurs here, in ſome meaſure, a judgment of the court, re- 
pelling the objeEtion now pleaded by theſe heritors, For, although 
the clerk has ſtopped with theſe words: And declared the above an- 
P * NEXALIONS 
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And being fo annexed, it ought to be found and declared, that, in 
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** nexations to be quoad ſacra tantum ; yet, in comparing that with the 
libel, it cannot, upon Juſt interpretation, be ſeparated from the firſt 
concluſion, or receive any other meaning than that of an annexation, 
but prejudice of the preſent ſtipend to the miniſter of Falkirk. To 
preſume more is tra petita, contrary to the law, and the powers 
' veſted in the commiſſion, 

Lord Bankton and Mr Erſkine, indeed, give their opinion, that an 
annexation gaoad ſacra, has only reſpect to divine ſervice ; But theſe 
authors do not expreſs by what juriſdiction, civil or eccleſiaſtical, ſuch 
annexations have been made; and, if it could be ſuppoſed they meant 
the firſt, they give no reaſon for their opinion, much leſs authority; 
and, alva venia, it is a novelty, and contrary to law, 

There is likewiſe a deciſion, 3d July 1748, Park contra Sir Wil- 
liam Maxwell, where Sir William's lands being annexed to the pariſh 
of Carmunock, quoad facra'tantum, were found not liable in a propot— 
.tion of the expence of building a manſe for the miniſter of Carmu— 
nock. 

But, in the fr/? place, this is but a ſingle deciſion; 2h, the object 
and matter are entirely different. To diſmember a large, and annex 
to a ſmaller pariſh, are powers veſted in commiſſions, for the ſpiritual 
comfort of the lieges, and the proviſion of a competent ſtipend to their 
miniſters. The juriſdiction being granted for thele purpoſes only, it 
might perhaps have appeared in Sir William Maxwell's caſe, that, 
quoad ultra, matters ought to remain, in every other reſpect, as if they 
had continued under the cure of the miniſter of the old pariſh ; as, for 
example, that no alteration ſhould be made in the payment of the land- 
tax, in ſervices to high-ways and bridges, and other ſecular preſtations, 
exigible by particular ſtatute, and, of conſequence, not in rebuilding 
a manſe, which 1s purely of that nature ; an obligation, introduced by 
the ſtatute 1663, upon the heritors of pariſhes, as then conſtituted, 
Over all theſe matters, as the commiſſion of teinds have no, juriſ- 
diction, it might not have been improper for the Lords of Council and 
Seſſion to have found, that the decree of the commiſſion could not ex, 
tend, or have any effect upon matters extra Juriſclictionem of the come 
miſſion. But there can be no doubt, that, as the commiſſion have ju- MR 
riſdiction over teinds and ſtipends, that the decree of disjundtion and BR 
annexation, to anſwer the above purpoles of the ſtatute, muſt have a 
{ull and abſolute effect. 3 

Pleaded for the objeQors : Hitherto they have been taught, that an 
annexation of a parith, guoad aer tantum, had no influence what- 
ever upon the civil rights of parties; ſo the law is laid down, Bank- 
ton, vol. 2. p. 19. F 50. and Erſkine, title of Eccleſiaſtical perſons, 

19 E 
; The deciſion, July 1748, Heritors of Carmunock, referred to by 
both theſe authors, aroſe in conſequence of a disjunction of ſome lands 
belonging to Sir William Maxwell, quoad ſacra, from the parith of | 
Cathcart to the pariſh of Carmunock ; and Sir William was ſucceſsful B* 
in having it eſtabliſhed, that, on account of ſuch annexation, he was 
not liable to any part of the expence of building a manſe to the mini- 
ſter of Carmunock ; and fo little is the _ ances founded in the obſerva- 
tion, 


( 59.) 


tion, that the caſe of a manſe is much better founded in the argument 
of exemption than the caſe of a ſtipend; that, in this deciſion, it was 
taken for granted upon both ſides, that the teinds continued to be part 
of the old benefice, although Sir William's party endeavoured to ſhow, - 
that the ſame rule ſhould not take place with regard to other pa- 
rochial burdens. | | | 
The purſuer does not pretend to ſay, that the law has not hitherto 
been underſtood as contended for by the objectors; but he ſays this 
has been altogether a miſapprehenſion of law, which the court ſhould 
explode, and adopt a new law. The objectors mult be pardoned to 
doubt the juſtneſs of his obſervations; for, firſt, the ſtatutes talk, in 
eneral, of annexations, and diſmembrations of pariſhes; and, altho' 
they chiefly had in view annexations and diſmembrations to all effects 
whatever, till there is no words to exclude the exerciſe of the court's 
Juriſdiction in thoſe particulars, under ſuch qualities and conditions as 
to the court ſhall ſeem meet; and, accordingly, it is not contraverted, 
that, in various..caſes, the court have exerciſed juriſdiction, by annexing 
quoad ſacra tantum. | | 

But, 2do, Although the purſuer could prove, that the court exerci- 
ſed a juriſdiction of .annexing .quoad ſacra, which they Qught not to 
have exerciſed, it is a moſt extraordinary inference from thence to 
conclude, that directly, in the face of their decree, their annexation 

quoad ſucra tantum ſhould be held-as an annexation uad civilia. 

The text referred to by the purſuer, no doubt, deſerves the 
higheſt regard,.as being of ſacred authority; but, it is bebeved, the ſa- 
credneſs of the authority is not the only reaſon which has rendered it 
popular amongſt the clergy of every age, But it is a ſufficient anſwer 
to the purſuer, who pleads upon the excluſive juriſdi gion of the eccle- 
fiafticks to annex guoad ſacra, to ſay, that this cannot be an undefeaſible 
rule of the church; for, it is an admitted point, that an annexation 
: guoad facra by the ecclehaſtical courts, has no effect with regard to ci - 
vil rights; and, therefore, it cannot be fuppoled that tuch annexations 
would ever take place by eccleſiaſtical authority, if it was underſtond 
as an invariable rule, that thoſe who ſow ſpiritual things hould, at the 
lame time, reap the whole temporal things, 

The argument uled by. the purluer, in order to ſhow, that the ex- 
preſſion of annexing quoad /acra tantum, means no more but a reſerva- 
tion of the right of the. incumbent of Falkirk, is incompatible with the 
rule Juſt now noticed; for, if it is once eſtabliſhed, that the objectors 
lands remain liable to the payment of ſtipend within rhe parith of 

Falkirk, it follows of coutle, that the lands cannot be liabie in the 
payment of . ſtipend to two different. pariſhes. Indeed, the obſervation 
is repugnant to the whole ſtrain of the proceedings before the court; for, 
when they declare, that the above annexations were to be guoad /acra 
tautum, it was, in legal and technical terms, decreeing what was cra- 
ved in the libel, that the lands thould remain ſubject to all the burdens 
in the pariſh of Falkirk, and ſubject to none ot the burdens within 
the pariſh of Slamannan; and, what is demonſtration of this, is the 
ready conſent which was given to the annexation by the heritors of 
Falkirk, and the oppcfition that was given to it by the heritors of 
Slamannan 3 
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Slamannan; for, if the annexed lands had been to bear any part of 
the ſtipend within the pariſh of Slamannan, no oppoiition could have 
been made on the part of the other heritors; and, in like manner, it 
will not be ſuppoled, that a conſent of the heritors of Falkirk would 
have been ſo eaſily obtained, if the burdens of their own lands had 
been to receive an increaſe, on occaſion of the intended annexation. 


The Lords find, that the lands disjoined the from pariſh of Fal- 
* kirk, and annexed to Stamannan, by decreet 28th November 
© 1724, is only quad ſacra, and cannot be ſubjeQed in pay - 

ment of any ſtipend to the miniſter of Slamannan; and there— 

fore ordain them to be {truck out of the rental.' 


"I 


AQ. D. Dalrymple. Alt. Solicitor Dundas. 
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CHARLES FULLERTON of Kinnaber, 


Againſt 
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Deductions in a valuation of temas, 


IN this caſe, the court, upon adviſing memorials hznc -znde, ſuſ- 
* tained the deductions following, viz. of the rent of the Miln-eye 
5 of the over-miln of Kinnaber; the waulk- miln, ſnuff-miln, and 
ferry -boats on the north water of Eſk, and houſes, yards, and 
* ſmiddy, poſſeſſed by David Scot Smith; and alſo of ſervices and 
'* kains paid in kind; and likewiſe the butter, in reſpect the quantity 
is ſo ſmall,” being half a ſtone. | 
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No. XXII. Fuly 23. 1772. 
MARCARET, COUNTESS-DOWAGER of Moray, 
Againſt 


70 N BAINMSTEVAR Tand Others, Tackſmen and Te- 


nants in Glenfinglas. 
T AG K 


I. Tacks may be let by a fiar, notwithſlanding of a prior liſerent by way 
of locality granted by him m a contract of marriage, Il. A tack not 
ſigned by one of the parties, but followed by poſſeſſion, and other cir- 
cumſtances, whence res non eſt integra was argued, found not effectual; 
— but this reverſed, on appeal. 


V contract of marriage between James late Earl of Moray, and 

the Counteſs, dated April 19th 1740, ſhe was provided, in the 
event of her ſurvivance, to the liferent of certain lands in the way of 
locality, and particularly of the lands of Glenfinglas ; and, upon the 
precept of ſeiſine therein contained, the Counteſs was infeft upon the 


23d of April 1741, and her ſeiſine was duly regiſtered, 


In July 1767, the Earl died, when the Counteſs's liferent-right took 
place ; and, ſome time thereafter, ſhe brought a proceſs of removing 
againſt the tenants of the ſaid lands, in which decree was allowed to 
paſs ; but the tenants afterwards obtained a fuſpenſion, alledging, that 
they were entitled to continue their poſſeſſion of theſe lands, by virtue 
of a leaſe from the late Earl of Moray, for the term of 19 years, from 
Whitſunday 1765, till the iſſue of that leaſe. 

Objected by the Counteſs: Imo, That the Earl had no power to let atack 
of the lands provided to her in locality, ſo as to exclude her from enter- 
ing on the natural poſſeſſion of the lands, if ſhe thought fit; or to let 
them to others for a higher rent, if it could be got, That, with re- 
gard to the locality-lands, he became in the ſtate of a liferenter, whoſe 
powers are limited by their own life; and the particularly founded on 
the authority of Sir George M'Kenzie, in his obſervations upon the 
ſtatute 1491, cap. 20. in theſe words: Though buyers of land be 
* obliged to keep the tacks ſet by their predeceſſors, yet the ſuperior 


is not obliged to Keep them when the land fails to him in ward, du- 


obliged to keep them during their temporary rights; but, when theſe 
rights expire, the tacks revive.” 

Anſwered to this plea: It has hitherto been underſiood, that the 
huſband's powers were fully ſufficient to enable him to let tacks, and 
to do every other thing, in the ordinary way of adminiflration, with 
reſpect to his wite's jointure-lands, notwithſtanding her infeftment, 
provided he does not counteract his warrandice, by ſelling or giving a- 


way the lands, or doing any fraudulent deed to her prejudice. The 


wite's 


ring which time he is proprietor; zr are liferenters, nor conjuntt fiars, . 
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wife's prior infeftment will ſecure her ſufficiently againſt every ſuch 
deed ; but the preſent queſtion regards. an act, not of alienation to her 
Prejudice, but of mere ordinary management, perfectly conſiſtent 
with her ſecurity, and which generally muſt be for her benefit; as, 
without the power of letting leaſes for a definite number of years, no 
improvement can poſſibly go on, nor increaſe of rent be expected. 

Though racks are every day let by huſbands, of lands eventually ſe- 
cured to their wives in liferent by contracts of marriage, it has never 
yet occurred, ſo far as the ſuſpenders can learn, to any hutband, 
theſe circumfiþnces, or to any man of bulineſs adviſed in ſuch affaire, 
either to take the wife as a conſenter to the tacks, or to limit the dura- 
tion of them to the huſband's life. Neither has it till now occurred 
to any widow, to attempt a reduction of the tacks let by her huſband, 
of the lands provided to her in locality, the tacks being fairly let, and 
not under the rental at the time of letting. 

The huſband's management of his own eſtate, though burdened 
with an eventual proviſion to his wife, 1s not only natural in itſelf, but 
generally as much for his wife's benefit as for his own. If her provi- 
fion is by way of locality, and if the marriage ſubſiſts for any conſide- 
rable time, the conſequence, which ſeldom fails to happen, is, that, 
by the huſband's adminiſtration, the lands are improved, the rents 
heightened, and the wife finds herſelf, at the diſſolution of the mar- 
riage, poſſeſſed of a much better rental than was engaged to her in the 
contract. But, were the court to give ſo violent a check to the huſ- 
band's power of management, as to find that he cannot let tacks for a- 
ny certain number of years, this would effectually put an end to all 
improvement, or to any hopes of a better rent at the end of the mar- 
riage, than at the beginning of it ; and the wife would ſeldom have it 
in her power to make it much better by leaſing, only during her life, 
lands totally neglected, and probably run out for the want of im- 
provement and attention during the huſband's life. 

In the next place, when principles are attended to, there ts nothing 
in this new invented objection, 

When a man infefts his wife in a locality, he does not Jenude him- 
ſelf of the property of his eſtate, but only creates an eventual burden 
upon it for a certain purpoſe, which he cannot fruſtrate by any after 
alienation or deed, inconſiſtent with the burden thus conſtitured. It 
is a clear caſe, that he remains, to all intents and purpoles, in the abſo- 
lute tee and property of his eſtate, except that he cannot hurt the e- 
ventual provilion, if it happens to take place. He does. not reduce 
himſelf to the ſtate of a naked liferenter; he has both fee and liferent 
remaining in him; and he only conſtitutes a literent burden againſt 
his heir, in caſe the event takes place, which is provided for in the 
contrat,—A poſterior tack, if fairly let, is no alienation, is no burden, 
and is not, in any one ſhape whatever, inconſiſtent with the feudal 
right conſtituted by ſaid infeftment. lt is an act, not of alienation, but 
of common adminiſtration, which every proprietor muſt have in his 
power; and which, therefore, every huſband, who was not denuded 
himſelf of the property, but only conltituted an eventual liferent- in- 


cumbrance, muſt, in law and common mos, be entitled to exerciſe. 
| Lord 


10 


ſe. 


5 OI 


— ry — 
2 88 1 — * ag; 
r 8 Sn 8 
r 


18 


Lord Stair ſays, that the ſetter muſt have right to the thing ſet, 
* and power to adminiſtrate” The Earl had clearly a right to the 
thing let, and power to adminiſtrate, although he had ſecured his lady 
in an eventual liferent upon it; which liferent ſhe now accordingly 
enjoys, in as full and beneficial a manner, as the moſt favourable con- 
ſtruction of the marriage-contract could poſſibly give her a title to ex- 

ect. She enjoys the ſubject in as beneficial a manner as the Earl him- 
ſelf would have done, had he ſurvived, or as his heir would do, were 


the Counteſs not in life. The right of adminiſtration muſt neceſſarily 


be ſomewhere before the locality opens. It cannot be in the wife, who 
has only a chance of ſucceeding to the right; it muſt, therefore, be in 
the huſband, who is the actual proprietor at the time, ſubject only to 
a conditional burden, which may never take effect. 

The paſſage of Sir George M*Kenzie referred to, is very ob{curely | 
expreſſed ; and, upon looking into the act itſelf, it rather appears that 
he has miſtaken what is there ſaid. The act bears, That, when onie 
* lands fallis in waird, or quhen onie Ladie havand terce or conjunct- 
feftment happenis to deceis, or quhat land be redeemed or lowſed be 
* reverſion, gift, ſelling, or wadletting, or onie other waies landes 
* happenis to be altered, the tennentes, labourers, and inhabitantes onie 
of the ſaid landes, ſhall remain unput foorth or remooved, quihill the 
* nixt term of Whitſunday followand.” All the caſes here ſtated in the 
act itſelf are clear, nor have the ſuſpenders any occaſion to diſpute 
them. The maxim, re/oluto jure dantis, reſolvitur jus accipientis, muſt 
take place. Bur, in the caſe of a huſband creating a liferent- burden 
upon his eſtate in favour of his wife, the huſband's right non reſolvitur. 
It remains entire, with the wife's incumbrance upon it, which is no 
obſtacle whatever to his letting tacks, or performing any other act of 
ordinary and reaſonable adminiftration ; and it does not occur, that 
there would be any propriety in ſuſpending the effect of the tack during 
the widow's liferent, and making it revive after the liferent was at an 
end. This is a method which would not anſwer in practice, as it could 
not be well extricated, But, whatever the doubts or opinions of law- 
vers may have been formerly upon the abſtract point, it is ſufficient to 
lay, that this part of our law is now explained by the uniform practice 
of the country, and by the underſtanding of men of buſineſs for a long 
time paſt, And this practice is agreeable to the cleareſt principles of 
reaſon and of juſtice, beſides being unqueſtionably for the benefit and 
advantage of all concerned. | 

2do, Objected: That, as the tack in queſtion was not ſigned by the 
Earl, it was altogether an incompleat deed, binding upon no perſon. 
Anſwered : It was owing merely to inattention or forgerfulneſs in 


the Earl that he had not ſigned it. 


A leaſe of lands may be binding upon the parties, though the writ- 


ten inſtrument is defective. The parties, on one fide, are generally 
ignorant and illicerate ; and, if advantage could be taken of any ſup- 


poſed want of ſolemnities, after they had been admitted to poſſeſſion, 


paid their rents, beſtowed money, and acted for years together upon 


the faith of an honeſt and fair tranſaQtion, entered into with the land- 


lord, which they had reaſon to conſider as equally binding on both 


parties, 
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parties, their ſituation would be extremely hard. Accordingly, it is 


an eſtabliſhed rule, founded upon manifeſt juſtice, that parties are not 
at liberty to reſile from a contract of leaſe, however defective in form, 


if it has actually taken place by poſſeſſion, if parties have reſted on the 


faith of it, and have ſignified their aquieſcence rebus ipſts et factis; 
where expence has been beſtowed, and matters are not entire, ſo that 
damage would enſue, if a breach of bargain were to happen. 

In the preſent caſe, the leſſees were bound to the Earl, by ſubſcri- 
bing the leaſe, and tranſmitting it to him, in order to be compleated by 
his ſubſcription, They were likewiſe bound, by poſſeſſing, in terms 
of the leaſe, and going on for years together to fulfill the clauſes and 


conditions of it. It was not thereafter in their power to recede from, 


or throw up the bargain; and as little could it be in the Earl's power, 
by delaying his ſubleription, the leaſe being in his own cuſtody, to 
keep himſelf looſe, while, at the ſame time, he was daily homologa- 
ting the tranſaction, by allowing the leſſees to poſſeſs, encouraging 
them to lay out money on improvements, taking their increaſed rents, 
and, in every ſhape, approving of the tranſaction. Had the noble 
Lord himſelf been the party in this cauſe, it is impoſſible he could 
have prevailed in removing the ſuſpenders; even the attempt ſo to do 
would have been unjuſtifiable, and as little would his heir be heard . in 


ſuch a plea. 


The Lords find no neceſſity that the Earl of Moray, before deter- 
* mination of this cauſe, ſhould be made a party thereto, Find, 
© that the late Earl of Moray, notwithſtanding of the prior life- 
rent by way of locality, granted to the Counteſs, and her in- 
* feftment thereon, had right to grant tacks of the lands contain- 
* ed in ſaid locality effectual againſt the Counteſs ; but find, that 
© the tack in queſtion not having been regularly executed by the 
* ſaid Earl, is nor effeQtual againſt the Counteſs ; and, therefore, 

c 

& 


ordain the ſuſpenders to remove from their houſes, biggings, 


yeards, and graſs, at Whitſunday 1773, and from the arable 
lands at the ſeparation from the ground of the crop 1773. 


Act. A. Lockhart et M* Queen. Alt. Hay Campbell 7 Crſbie. Clerk Tait. 


Upon an appeal taken by the tenants, and a croſs appeal brought by 
the Counteſs, the houſe of Peers, March 24. 1773. affirmed the firft 
part of this judgment, but reverſed the latter: And it is declared, 
that under all the circumſtances of this caſe, the leaſe in queſtion is 
as eſſectual and binding as it it had been Ggned by James Jate Earl of 
Moray deceaſed, and that the reaſons of ſuſpenſion be ſuſtained,” 
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No. XXIII. 1 8 
Sir LUDOVICK GRANT Baronet, and others, | 
Againſt 


FAMES EARL FIFE, and others. 
F R E E HO LL DE EK 


HE court reduced a decree of valuation, challenged upon various 
grounds; particularly, that it had proceeded without proper 
proof, and that the rent of a garden and orchyard had been omitted in 


the proof of the real rent. 


AR. Rae. Alt. Solicitor Dundas et Ilay Campbell. Reporter, Auchinl:ck. Clerk, Pringle. 


March 11. 1773. Reverſed in the Houſe of Peers, 


No. XXIV. Auguſt 4. 1772. 


SAMUEL COLE of Covent-Garden, Mercer, and WILLIAM 
COLE, Brother of the ſaid Samuel Cole; DANIEL. WEST, and 
Others, all Silk- weavers, or Merchants, in, or near London, Credi- 
tors of the ſaid Samuel Cole; and FO AN GLOAG Merchant in 


Edinburgh, their Attorney and Truſtee, 


Againſt 


5, 
7 
6 N 
0 


* EPURAIM FLAMMARE and SON Silk weavers in London. 
BANK RK WES 


AF 12. Geo, III. cap. 72. extended to the caſe of a foreign debtor's c. 
Jefts in this country; and an application for ſequeſtration thereof in 
terms of the ſuid act, in name of the debtor, found competent, and 
ſufficiently authoriſed by a general letter of mandate to his brother, 
whom he had originally entrufied as inſtitor for diſpoſal of theſe goods 
an Scotland, in a queſiion with other Fugliſh creditors who had attach- 
ed thoje goods by arreſiment. 


\ AMUEL COLE had, as a trader, ſent James Holling-Prieſt, his clerk, 
to this country with a quantity cf ſilks, amounting in value to a- 


: | bout L, 3000 Sterling; and, ſhortly thereafter, his Brocher William 
= | R Cole 
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Cole came hither in the character of ſactor, or inſtitor, for diſpoſing 
of theſe goods; for which purpoſe, he hired a ware- room, and ob- 
tained a licence to trade 1 in the Canongate. 

Samuel Cole, with a view, as was ſaid, of doing equal juſtice to all 
his creditors, wrote the fo! lowing letter, of date 20 mh May, to Wil- 
liam Cole his bother, and inſtitor in this country: * Since my laſt, [ 
hear Mr Flammare is gone, and 1 ſuppoſe is arrived, to attach the 
* goods; a thing | know not whether he had a right ro do, without 
* my conſent.; and | never gave it: On the other hand, committed 
an act of bankruptcy before he went from London, as will be pro— 
* ved; therefore, before you give up the goods, have the opinion of 
* the moſt able advocate you can. Mr Swinton's brother is one, from 
whom l will get a letter to-morrow on that ſuhject; but, if you 
6 


have not given up the goods, apply directly. 
Mr Flammare, a creditor of Samuel Cole to the extent of about 


* goo Sterling, upon the day of his arrival in Scotland, viz. May 3oth, 


obtained an Admiral- - Precept againſt him; and, having arreſted the 
ſilks which had been ſent into Scotland, / juriſdifionis fundandae cauſa, 
did thereon inſtitute an action againſt Ole ; and, upon the depen- 
dence, he uſed arreſtments in the hands of the depoſitaries of the filks; 
and which, on the 2d June thereafter, were ſequeſtrated and inven— 
toried by order of the Judge- admiral, before whom the action was 
brought, 

On the 3d June, William Cole, brother to Samuel Cole, attached 
the ſilks allo by arreſtment, for payment of a promiſſory-note owing 


by his brother; and, on the 16th June, the other parties, all Engliſh 
creditors, likewiſe uſed arreſtments tor attaching theſe ſilks. 


While matters were in this ſtate, a petition was prelented to the 
court of ſeſſion, in name of Samuel Cole himſelf, and of William 
Cole, brother of the ſaid Samuel Cole, Daniel Weſt, &c. (the other 
creditors of Samuel Cole above mentioned), and John Gloag their at- 
torney and truſtee, praying the court, * in terms of the ſtatute paſſed 
* laſt ſeſſion of parliament, to ſequeſtrate the foreſaid parcel of filks, 


© now lying in Canongate, and to appoint a factor thereon for behoof 


of all the creditors; and to give ſuch other orders and directions re- 


© Jative thereto, as the ſaid ſtatute appoints, &c. 
The petition bore date the 27th of June, the penult day within which 
an application to the court for a ſequeſtration could operate againſt 


Flammare's arreſtment. 


At moving this petition, compearance was made for Flammare and 


Son, who prayed leave to give in anſwers; wich were according- 
ly ordered and lodged. Upon adviling petition and anſwers, the 
* Lords Ordained memorials to be given in by both parties upon the 
Vu hole points mentioned in the petition and anſwers; which was like- 


wile complied with. 


Flammare and Son, reſpondents, had obje cted, In, That this cafe 
did not fall within the purview or enactment of the jate ſtatute, as the 
debtor was an Engliſhman, who had never becn in Scotland, and who 


had no eſtate in Scotland, other than the patrcei of ſilKs which had been 


arreſted, 


Upon 
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Upon this point, the court delivered their opinions, that, as expe- 
diency ſuggeſted a liberal interpretation to be given to a ſtatute of this 
nature, ſo one clauſe of it was directly applicable, and warranted their 
giving relief in the preſent caſe. It enacts, That all debtors who 
* know themſelves to be failing in their credit and circumſtances, may 
6 apply, &c. | | 

The next objection was, that, taking the application to the court as 
made in the name of Samuel Cole only, it was void, as having been 
made without any authority from him. | 

Upon this point, the letter of 2gth May was conſidered to be ſuf- 
ficient. Beſides, later powers of attorney were produced, as inferring 
ratihabition. . 5 

The third objection was, That, taking the application as made in 
name of the creditors, it was alſo void, as they had not made Samuel 
Cole a bankrupt in terms of the ſtatute, Neither the truth nor the re- 
levancy of this laſt objection was conteſted. It was only obſerved, 
that the common debtor's application, for the laudable purpoſe of doin 
equal juſtice to all his creditors, favourable in itſelf, was not the leſs 
ſo from having the ſanction and approbation of his creditors. 


The Lords find the preſenting the petition in name of Samuel Cole 
* ſufficiencly authoriſed by him: Repell the whole objections to 
the competency of the ſaid petition, ſo far as in the name of Sa- 
muel Cole: And therefore ſequeſtrate the whole perſonal e- 
ſtate of the ſaid Samuel Cole, fituated within the juriſdiction of 
the court. And afterwards refuſed a reclaiming petition for 
Flammare, without anſwers,” 


a K K @ 


Alt. Solicitor Dundas, et R. Sinclair. Act. Aducsatut, et V. Bailie. Clerk Pringle. 


No. XXV. Auguſt 11. 1772. 
FOUN MOWAT, a Minor, and D ME L MONA 7. his 
Father and Factor, | | _ -. 
Againſt | 


JOHN FORD E of Ardo. 
NM I NN EASE 


Not competent to a debtor, in a ſum ſecured by heritable bond deviſed to a 
minor, bo object that the factory granted by the minor to his father ts 
not a good titie to fue for and uplift the money, as being a deed authiri- 
ſed in rem ſuam. 5 


ORD Y CE, as purchaſer of the eſtate of Ardo, being, by the 
articles of roup, obliged to retain in his hands 12000 merks of the 
price, 


668) 


Tice, to anſwer an annuity of 600 merks per annum to the widow of 
Gordon, the former proprietor, he granted an heritable-bond for that 
ſum to Mrs Gordon in literent, and her ſon, William Gordon, in fee, 
on the precept of ſeiſine in which they were infeft in the eſtate of Ar- 
do, for their reſpective rights of liferent and fee. And this bond was 
afterwards conveyed by William Gordon, the fiar, by diſpoſition and 
aſſignation, to George Turner; and by him, in like manner, to Ag=- 
nes Murdoch; who having occaſion for 3000 merks, took up that 
ſum from Fordyce, the debtor, in part. 


Thereafrer, in purſuance of a deſtination by John Mowat of Ja- 


maica, ordering L. 500 Sterling to be laid out by his executors, on he- 
ritable ſecurity in Scotland, and of a tranſaction between theſe execu- 
tors and the ſaid Agnes Murdoch, ſhe conveyed the remaining princi- 


pal ſum of 9000 merks, with ſaid heritable bond itſelf, in favours of 


(the teſtator's father) John Mowat, ſenior, in liferent, and, after his de- 
ceale, to John Mowat, junior, and che other children of Daniel Mowat, 
(the teſtator's brother), in their order, preciſely in the terms of John 
Mowat of Jamaica's will. 

Fordyce having been threatened to be charged with horning, at the 
inſtance of John Mowat, junior, the inſtitute, and the ſaid Daniel 
Mowar, his father and adminiſtrator-in-law, he preſented a bill of ſu- 
ſpenſion, ſetting forth, that this inſtitute was a minor, reſiding in Ja- 
maica ; and that, as the conveyance of this bond in his favour con- 
tained a ſtrict ſubſtitution to other heirs, failing him, and thoſe of his 
body, it was matter of doubt, whether he, a minor, could alter or de- 


feat ſuch ſubſtitution; and, 240, That, at any rate, there was no 
feudal title in this minor. For, though Mrs Gordon and her fon, the 


original creditors, were infeft on this heritable bond for their reſpec= 
tive Tights of liferent and fee, neither Turner, Mt Gordon's diſponee, 
nor Agnes Murdoch, his diſponee, nor the Mowats, her diſponees, e- 
ver were infeft; ſo that, until infeftment was taken in the perſon of 
John Mowat, the minor, he was not in capacity to diſburden the ſu- 
ſpender's lands, either by diſcharging or renouncing the heritable bond. 
And this bill was paſſed by the court March 7th 1772. 

Upon the 14th March 1772, John Mowat was infeke | in the afore- 
{aid heritable bond on the precept of ſeiſine contained in the diſpoſition 


by William Gordon, the original creditor, in favour of George Tur- 
ner. And the ſuſpenſion coming then to be diſcuſſed, there was pro— 


duced a factory by John Mowat, the ſen, with content of his father, 


Daniel Mowat, of date 15th November 1779, impowerlng his ſaid fa— 


ther (in reſpect he himſelf was gone abroad, to wplitt all debits and 
ſums of money owing to him, particularly this debt upon Ardo's e— 
ſtate; and to be accountable for his intromiſhons only; ſigned by both 
father and fon. Which factory, it was contended, did entitle the 
father to uplift the money in queſtion, 


Objecied by the ſuſpender: That it did not, ſeeing there was no 


conſent of curators of che minor to ſaid factory, but only that of the 


father himſelf, his adminiſtrator, who, of courſe, became autor in 


rem ſuamn, 
| 'The 
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The Lord Ordinary found the letters orderly proceeded.” 

Pleaded in a reclaiming petition : In the former proceedings it was 
admitted, that Daniel, the father, was in very narrow circumſtances, 
and it cannot be doubted that it is for his own purpoſes he wants to 
receive this money; and, ſuch being the caſe, he ſeems to fall directly 
within the principle of autor in rem ſuam ; which is reprobated by all 
the authors in our law, Erſkine, B. 1. tit. 7. F 11, Bankton, B. 1. 
t. 7. See alſo Stair, July 25. 1667, caſe of Sir George MKenzie. 

In theſe circumſtances, it behoves the ſuſpender to attend to his own in- 
tereſt, and that of his family. He can foreſee that it might happen that 
Samuel Mowat, the father, might receive and diſcharge this money; 
and John Mowat, the inſtitute, or ſome of the other ſons of Daniel, 
who are ſubſtitutes in this bond, might afterwards challenge the diſ- 
charge to the ſuſpender, and put him, and his heirs-male, to much 
trouble. The ſum charged for is not inconſiderable; and it is of im- 
portance to the ſuſpender that his eſtate ſhould be properly diſburdened 
thereof, ſo as to prevent future challenge, 


The Lords refuſed this petition, without anſwers.” 


Pet. F. Douglas. 


No. XXVI. Auguſt 11. 1772. 
CHARLES BARCLAY-MAITLAND, 
Againſt 


FO 4 N T 4 1 T ang amen 


c o M M 


here the defenders (feuers ) had rights of ſervitude of paſturage, followed 
by poſſeſſion, the rule of diviſion found 10 be, not the valued rent, as the 
purſuer contended, but the number of ſheep and beſtial in uſe to be pa- 
tured on the commonty ; except where the feuers rights limited them 
to a lefſer number of ſheep. 


IN a proceſs of diviſion of the commonty called the Hill of Tilli- 
coultry, at the inſtance of Mr Barclay-Maitland, againſt certain 
feuers of part of the eſtate of Tillicoultry, it had been contended 
in limme for the defenders, that a diviſion was not competent, there 
d being 


1 7 
deing here no common property, the whole being the property of the 


purſuer, ſubject only to ſervitudes of paſturage. However, a right 
of common property having been conferred upon one of the feuers, it 
was found, that the diviſion might proceed; and a proof was allowed 
of what tenements had been in poſſeſſion. A proof being accord- 
ingly led, the purſuers infiſted, that the diviſion of the commonty 
ſhould be.in proportion to the valued rent. 

Objected: That the valued rent could not be the rule of diviſion; 
but that the defenders, who had rights of ſervitude diſponed to them, 
and had poſſeſſed in conſequence thereof, muſt have as much of the 
common ſet apart to them as was ſufficient for the paſturage of the 
numbers of cattle and beſtial they had proved to be in ule of paſturing 
upon the common; and the . remainder only to be left to the purſuers, 
and others claiming rights of property, 


»The Lords find, chat; the rule of diviſion in this caſe is not the va- 
lued rent; but that the commonty muſt be divided conform to 
* the number of ſheep and beſtial in uſe to be paſtured thereon, 


except where any of the feuers are limited by their rights to a 
0 leſſer number of Theep.” | 


MAR, M. Queen. Alt. Thy Campball. Reporter, Auchinleck, Clerk, Robertſon. 


No. XXVII. November 13. 1772. 


O. S WALV CAM FB ELI, 
* 
DO ROTHE EA COUNTESSof FIFE, and EARL FIFE, 
her huſband. 
PRIVILEGE OF PEER. 


Effect of a defender's ; being holden as confeſſed on * refuſal to depone, as 
being a Peer, upon a.reference made to his oath, but giving a decla- 
ration in place thereof, in a queſtion with his repreſentatives, 


N the iſſue of a litigation between the purſuer's predeceſſors and the 
late Earl of Caithneſs, the defender's father, it having been finally 
ſettled that the Earl's poſſeſſion was to be aſcribed to certain adjudica- 
tions which he had acquired over the lands in queſtion, the purſuer, in 
order to make up a charge againſt the Earl, and to ſhow that his ad- 
judications were paid, having given in a rental of the lands adjudged, 
ſtated at a ſpecified ſum, and referred the ſame to the Earl's oath, the 


Lord 


„ 


Lord Ordinary, upon the 16th July 1763, Ordained him to depone 
\ © therupon, and granted coinmiſhon for taking his oath.“ The com- 
miſſion was afterwards renewed at his requeſt. This commiſſion was 
extracted; but, inſtead of deponing, the Earl emitted a declaration, 
upon the ground, that, as a Peer, he was not obliged to ſwear ; but 
which the Lord Ordinary refuſed to ſuſtain, and held him as confeſ- 
ſed upon the rental as given in by the purſuer. The Earl, in a re- 
preſentation, contended, that the declaration ſhould be received in lieu 
of his oath, in reſpe& of his being a Peer, and ſo not obliged to an- 
ſwer on oath, but only upon his word of honour ; or, at leaſt, that he 
ſhould be reponed againſt the circumduQion, and allowed a further 
time for deponing. The Lord Ordinary, on the 6th March 1704, 
© Before anſwer, as to reponing the repreſenter againſt his being held 
bas confeſſed, granted commiſſion for taking his oath upon the rental, 
© to be reported againſt the firſt ſederunt- day of June then next; re- 
© ſerving the conſideration of what effect the ſaid depoſition would 
© have until adviſing the ſame.” But the Earl having allowed this third 
term to expire without deponing, the Lord Ordinary, July 7. 1764, 
pronounced this interlocutor: Ia reſpe& the time within which the 
defender ſhould have deponed, is expired without his deponing, re- 
fuſes the deſire of the repreſentation, and adheres to the former in- 
© terlocutor. Finds it preſumed, that the rental upon which he is held 
as confeſſed, was the rental from the time the defender's predeceſſor 
entered into poſſeſſion of the lands; and, therefore, finds, that the 
* adjudications produced by him are paid and extinguiſhed. 

Againſt this interlocutor the Earl gave in a repreſentation, which 
was appointed to be anſwered ; but the Farl having died, the cauſe 
was transferred againſt his heirs, the Counteſs of Fife, and others; 
and the Lord Ordinary * adhered to his two former interlocutors, and 
* decerned.' | | . 

Pleaded in a reclaiming petition, upon the point of holding as con- 
feſſed: It is not a ſettled point, whether Peers are obliged to make 
oaths in courts of juſtice, or if it is not enough that they give their 
declaration upon honour ? In a very late caſe before this court, viz. 
the caſe of Mr Nimmo's daughter againſt Mr Sinclair, a noble Lord, 
of very extenſive knowledge and abilities, though he ſubmitted to be 
examined upon oath as a witneſs, entered a proteſtation in the minutes, 
that this ſhould not be conſtrued into a departure from his privileges. 
The defenders ſhall not ſay whether this is a right or a wrong notion; 
but. ſurely it muſt found a little harſh, that they ſhould be held as con- 
feſſed upon a rental given in merely at random by the other party, 
and which their predeceſſor declared upon his honour to be falſe, but 
declined giving his oath about the matter, from the opinion he had 

_ conceived about his privileges; when they do here actually offer proof 
in ſupport of the Earl's declaration, and to ſhow that the real rent was 
no more than what he ſets it forth to be. It is not uſual in this court 
to tie down parties by ſtrict form againſt material juſtice, where any 
colourable excuſe can be offered. The Earl may have been miſtaken ; 
but ſurely there was ſome foundation for his miſtake ; and circumduc- 
tions of the term, or interlocutors holding parties as confeſſed, are 

more 
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more eaſily got over than any other form whatever; becauſe the only 
conſequence of opening them is to admit parties to a full and fair 


root of the fact. 
24ly, Suppoſing the Farl's refuſal to depone were held as concluſive 


againſt the defenders, this can, at no rate, go any further than hold- 


ing them as confeſſed upon the rental exhibited by the purſuer, which 
is given in as the rent preſently payable out of the lands, not what 
they paid a century ago. The interlocutor upon the preſumed con- 
feſſion goes much farther than it would have done on a real one; for 
the Earl, ſuppoſing he had appeared and deponed, could only have ſaid 
what the lands do pay; and the rental exhibired by the purſuer him- 


ſelf goes no further; but the interlocutor has given this a retroſpect to 


the very beginning of the poſſeſhon obtained by his predeceſſors, 
which, in other words, holds him as confeſſed upon a fat of which 
he could have no knowledge, and likewiſe goes to preſume, which is 
"uy improbable, that there has been no riſe of rent in the country for 

a century back, 

Anſwered : The Earl's idea of his privilege as a peer, if he ever 
ſerioully entertained it, was deſtitute of any authority in reaſon, or in 
the law or practice of this country. It can receive no juſtification from 
what is ſaid of the proteſt taken by another noble Lord, upon a fimi- 
lar occaſion ; as that Lord, though unwilling to renounce any privi— 
lege that had been ſaid or thought to have belonged to the peerage, 


did very wiſely give immediate obedience to the eſtabliſhed law and 


practice of this part of the united kingdom. Lord Caithneſs, too, was 
fully and repeatedly appriſed that no ſuch privilege could be allowed. 


by the Lord Ordinary's repelling his claim to it, and, at his own de- 


ſire, giving him no leſs than three ſucceſſive terms for deponing, and 
as often holding him as confeſſed for not doing it, which conſumed a 
whole year. When a party, to whoſe oath a reference is made, hap- 
pens to die, under a holding as cenfelied, after full opportunity for 
deponing ; and, after he has, from mere obſtinacy, refuſed to ſwear, 
it would be moſt adverſe to practice, principles, and expediency, to 


repone his heir, and throw the whole open, after the other party has 


yy loſt his mean of proof, 
What is ſaid as to the length of time to which the rental is drawn 
39 and the improbability of the rents being the ſame in the 1694 as 


the 1704, might have ſome plauſibility, were it made in the caſe of a 


perion holden as confeſſed, who had newly entered to the poſſeſſion, 
and who had either been accidentally hindered from deponing, or who 
had declined to make oath, merely 1n reſpect of his ignorance. But not 
one of theſe circumſtances occur at preſent, The Earl's refuſal proceeded 


from the mereſt obſtinacy, after full opportunity given him. It is alſo 


certain, that he himſelf had held the natural poſſeſſion of the lands, al- 
moſt as far back as the 1094, at leaſt from about the 706, when he 
was of age, and that his memory was ſtil] perfectly entire. He was 
likewiſe confeſſedly poſſeſſed of all the rentals, tacks, and other vouch= 
ers for aſcertaining the rents, ſince the time of his predecefſ 'r's entry, 
and even before it; of which, on the contrary, the purſueis and their 
predeceſſors were entirely ignorant. At any rate, no more was de- 
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manded of him, than to have deponed ſo far as his knowledge extend- 
ed; and, as he contumacioully refuſed to ſwear to what he certainly did 
know, the legal preſumption ariſing from his refuſal muſt be, that he 
was conſcious that the rental was ſubſtantially juſt, even when drawn 
pack to the commencement of his poſſeſſion; or, at leaſt, that it did 
not exceed, however much it might fall ſhort of the true rent, during 
that period. Had the purſuers known as much of the matter as the 
Earl himſelf, they perhaps would not have had recourſe to this mean 
of proof, either of the antient or modern rent; but, as the reverſe 
was the caſe, they were obliged to reſort to that ſort of proof, which 
was moſt undoubtedly competent, and the leaſt exceptionable that 
could he on the part of the Earl. And juſtice cannot permit, that, 
through the willful fault of their party, they ſhould be irretrievably 
forfeited of the benefit of that evidence, to which they were legally 
and juſtly intitled. The Earl is now gone; his papers are diſperſed ; 
his ſucceſſion is divided, The defender, his daughter, can know nothing 
of the matter; and it cannot be ſuppoſed, that any witneſſes now li- 
ving, can have acceſs to know this rental, near fo far back as the 1706, 
far leſs for ten or twelve years before that period. 


© The Lords adhered to the Lord Ordinary's interlocutor, and re- 
| fuſed the deſire of the petition ; without prejudice to the de- 
* fenders ſtill proving that the rental is leſs than that upon 
* which he (i, e. Lord Caithneſs) is held as confeſſed; reſerving 
to the parties to be heard, if any expences are incurred by his 
<* refuſing to depone. 


Act. Rae. Alt. IJlay Campbell. Clerk, Airkpatrick. 


- No. XXVIIL : November 20, 1772. 


Mr WILLIAM PATON Miniſter, and Others concerned in the 
maintenance of the Poor of the Pariſh of Eckford. 


Againſt 


PATRICK ADAMSON Egg-man in Rutherford. 


P O O R. 


Sheriff has no power to fix the quantum of parochial aliment to indigent 
perſons, out of the poor's funds, and paſs decree therefore, in the fir}! 
ꝛnſtance. | 


N an action brought againſt two pariſhes, for aliment to an indigent 
| perſon, the ſheriff of the county of Roxburgh having not only de- 
termined which of the two parithes were liable in the burden, but 
T likewiſe 


1 


likewiſe fixed the quantum of aliment to be paid by * pariſh burden- 
ed, at the rate of ſo much money per week, according as the market- 
price of oat- meal ſnould be at certain prices, and decerned for payment 
of ſuch aliment out of the poors funds, a reduction was brought of 
the laſt part of the ſheriff's decree, as being ultra vires. 

Pleaded: The ſheriff did wrong in proceeding to modify a liquid 
ſum for the aliment, which the law did not warrant him to do. The 
ſtatutes, which enforce the duty of alimenting the indigent, have not 
.committed this power to any judge, in the firſt inftance, but to the 
miniſter, elders, and heritors of the pariſh, by which the indigent perſon 
is to be alimented. They are beſt acquainted with the circumſtances of 
thoſe who reſide in their pariſh; they know beſt whether or not thoſe 
who apply for the benefit of the public charity, be proper objects of it, 
and what is neceſſary to ſupply their wants: Therefore, the legiſlature 
has impowered them to judge who are to be received upon the poor's 
roll; to impoſe the tax for maintenance of the poor, and to diftribute 
that tax, according to the neceſſities of the ſeveral indigent perſons who 
are entitled to ſhare it. The act of privy-council, 11th Auguſt 1692, 
confirmed by act of parliament, which this, and all the other pariſhes 
of the county of Roxburgh, follow in the maintenance of their poor, 
particularly requires the heritors, miniſter, and elders of every pariſh, 
to make a liſt of all the poor within the pariſh, to liquidate a yearly 
ſum for maintenance, and to diſtribute the ſame among the poor, ac- 
cording to their ſeveral needs. So that it is clear, that no judge can 
interfere in the matter in the firſt inſtance, 

ObJerwed on the bench: The matter of diſtribution de jure, as well 
as from expediency, belongs to the heritors and kirk- ſeſſion. The 
ſheriff had no power touching it; and, therefore, the application 
and conſequent decree, as to this particular, fall to be regarded as total - 
ly inept and Peompetent. 


The Lords ſuſtained the reaſons of reduction; and, in reſpect of 
* the defender's being on the poor's roll, find no expences due. 


Act. Adam Ogilvie. Reporter Gardenſtonc. 
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No. XXIX. | November 20, 1772. 


PETER and MARY M ONELLS, 
| Againſt 
DUNCAN CARMICHAEL Merchant in Edinburgh, and Meſſre 
BELL and RANNIJIE Merchants in Leith. 


PERSONAL AND RE AI. 


In perſonal rights, fraus auctoris nocet ſucceſſori. 


| 'Y purſuers brought a reduction of an aſſignation granted by 


them, as of date gth July 1770, in favour of Duncan Carmi- 


chael, to a bond of 5000 merks, bearing date 4th July 1770, owing 
them by Mr Fraſer of Balnain, in conſequence of a tranſaction made 


by Carmichael, for their behoof ; and, 240%, of a tranſlation executed 


by Carmichael of his right to ſaid bond, in favours of Meflrs Bell and 


Rannie, dated September 6th 1770. 
The general grounds of reduction, quoad the aſſignation to Carmi- 


chael, were fraud, circumvention, facility, leſion, and the vitioſity of a 
tranſaction executed remotis arbitris, With reſpect to Bell and Rannie, 


the challenge was laid upon the rule in law, re/oluto jure dantis, reſol- 


-vitur jus accipientis. 


[n the courſe of the procedure, the nature of the tranſaction between 
Carmichael and the other defenders Bell and Rannie, and that full va- 
lue was bona fide given by them for the tranſlation in queſtion, was 
explained by Mr Rannie, upon oath. | 

Carmichael himſelf, who was appointed by the Lord Ordinary to ap- 
pear perſonally before him, in order to undergo an examination, de- 
ſerted the cauſe, and abſconded. The Lord Ordinary then allowed a 


Joint proof to both parties of their reſpective allegations ; and, having 


reported the cauſe, upon mutual informations for the purſuers and Bell 
and Rannie, the court pronounced the following judgment : 

The Lords ſuſtain the reaſons of reduction; and find Duncan Car- 

© michael, another of the defenders, liable in the expences already 

« incurred ; but find, that Meſſrs Bell and Rannie are not liable 

in any part of ſaid expences.' Zo 

Pleaded by Bell and Rannie, in a reclaiming petition, without mi- 


autely inveſtigating whether the purſuers have or have not been de- 


frauded 


( 76 ) 


frauded by Carmichacl, in the conveyance of Balnain's bond by them 


to him: Although that conveyance were a fraudulent deed, ſtill the 
onerous tranſlation of Balnain's debt to the defenders cannot be affected 
by Carmichael's fraud; for that the defenders hold the general rule of 
law to be, that the fraud of a cedent does not defeat Ra = the 
right of the onerous aſſignee. 

In queſtions of a feudal nature, the rule of our own municipal law 
is the only one to which we can have recourſe ; but the caſe is very 
different with regard to perſonal contracts, and thoſe general contracts 
and tranſactions which prevail in every ſtate, and in every age where 
commerce and the intercourſe between man and man takes place. In 
ſuch tranſactions as theſe, the great ſource of our law is the Roman 
juriſprudence; and it may ſafely be affirmed, that wherever no reaſons, 
ariſing from the peculiar circumſtances of our own State, give occaſion 
to different rules, the Roman law, 1n perſonal queſtions and contracts, 
is the law of Scotland. And, with regard to the Roman law in this 
matter, Voet, tit, De doli mali et metus exceptione, & 2. lays it down, 
from undoubted authorities there cited, to which many more might be 


added, that dolus auctoris non nocet fſucceſſori, niſi in cauſa lucrativa ; 


the fraud of an author does not injure the right of an onerous ſingular 
ſucceſſor. 


So ſtanding the rale of the Roman law, where notions of commerce, 


and the indefeaſible tranſition of rights from one perſon to another 
were much leſs underſtood than among us, it muſt be matter of juſt 
ſurpriſe if a contrary rule ſhall be underſtood to prevail in our law, 


which boaſts ſo much of its care and ſtrict attention to the rights of 


ſingular ſueceſſors. 

It is admitted by the purſuers, that our law does coincide with this 
invariable maxim of the Roman law in various particulars; as in the 
caſe of land- rights, transference of moveables, and onerous indorſa- 
tions to bills. An exception, however, is ſet up with regard to perſo- 
nal rights, zomna debitorum, upon the authority of Stair and Bankton, 


viz. that the fraud operates even againſt the right of an onerous aſſig- 


nee. But, if it ſhall appear that theſe authors have been led to lay 
down an erroneous poſition, from an analogy to another principle of 
law, which reſts upon a very different footing, the weight ariſing from 
their opinions will evaniſh. 


The illuſtration which moſt of them give to their general poſition, 


is founded upon this, that all defences competent againſt the original 
creditor, in a moveable debt, which can be proved otherwiſe than by 
his oath, continue relevant againſt even an onerous aſſignee. The de- 
tenders do not diſpute that this is a maxim of the law of Scotland; and 
the meaning of it is neither more nor leſs than this, that, if the origi- 
nal debtor in a bond has extinguiſhed the debt by payment, either 


in whole or in part, or has any other relevant defence by compenſa- 


tion, or otherwiſe, the cedent cannot, by a transference of his right, 
render the condition of the debtor worle, or give to the aſſignee more 
than was in himſelf, This doctrine reſts upon this plain principle, 
nemo in alium transferre potefl plus quam ipſe habet; and it would be 
unjuſt, if the cedent, by his act and deed, in which the original debt- 
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or had no concern, could create or revive a debt againſt the original 
debtor. i | 

Bur the caſe here is altogether different, The purſuers do not reſt 
their plea upon the ſole act and deed of the cedent, of which they 
had no knowledge, and in which they had no concern. They admit 
the tranſaction, as it now, ex facie, appears, but found on ſome ex- 
traneous circumſtances attending the conveyance granted by them, 
which, however available to bar Carmichael himſelf, perſonal; excep- 
ticne doli, ought not to operate againſt an onerous ſingular ſucceſſor. 
The juſtice of the cafe rather ſuggeſts, that the perſon who ſays he has 
been defrauded, and who is beſt able to point out the circumſtances of 
the fraudulent tranſaction, ſhould have recourſe againſt the perſon with 
whom he did tranſact, than that onerous ſingular ſucceſſors ſhould be 
ſubjected to a loſs, becauſe they confided in the united acts of two per- 
ſons who had confidence in each other. 

But, further, the mere opinion of authors, however reſpectable, 
unleſs ſupported by the analogy of law, by ſtrong expediency, or by 
a ſeries rerum gudicatarum, are never held as decilive of the law of any 
country, Stair gives no authorities or deciſions in ſupport of his opi- 
nion. The ſtatute 1621, cap. 18. quoted by Bankton, contains a moſt 
explicit declaration of the ſenſe of our legiſlature, that the Roman law 
was the law of Scotland, and that neither the acfie nor exceptio doli 


can operate againſt an onerous ſingular ſucceſſor ; neither will the de- 


ciſion Feb. g. 1670, Scot, ſupport the opinion laid down by him. On 
the other hand, there is a deciſion collected by Stair, December 1671, 
Crichton, which reſts entirely-upon the priaciple which the defenders 


contend ought to decide this caſe. 


Anſwered : Although, in the particular inftances recited by the de- 


fenders, either for the ſake of commerce, or the ſecurity derived from 


the records, the rule of law does obtain, that dolus anudforts non no- 


cet ſucceſſori ; yet a very different rule does apply to the caſe of a pur- 
_ chaſer of a nomen debitoris, or any other right merely perſonal. A 
man, in that caſe, does not purchaſe upon the faith of records, but he 
relies upon the faith and credit of the perſon with whom he contracts. 


The rule in law falls to be applied, that zunuſ/qui/que debet ſcire conditio- 
nem eus cum quo contrahit; in all ſuch caſes, a purchaſer utitur pure aucto- 
vis; and, upon this principle, it is an eſtabliſhed rule in the law of Scot- 
land, that the ſame objections that are good againſt the cedent, are like- 
wiſe good, even againſt the moſt onerous aſſignee. 

This doctrine is accordingly very clearly laid down by Stair, lib. 3. 


tit. I. $ 20. Bankt. v. 2. p. 191. §8.; and, as it is undeniable that 


the aſſignation's having been elicited by fraud and circumvention, would 


be a good ground of challenge, in a queſtion with Carmichael him- 


ſelf; ſo, to deny to the purſuers the ſame ground of challenge, in a 
queſtion with the defenders, who derive their right ſingly from Carmi- 
chael, would be abſolutely ineonſiſtant with che principles above ſtated, 


and which hitherto have been underſtood to be fixed in the law 


of Scotland. The defenders utuntur jure audtoris; and the right 
of their author being annulled, their right muſt fall of conſequence, 


in the caſe of perſonal rights, the law of Scotland makes no diſtinction, 
| | whether 


* 
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whether the exception to the right ariſes from fraud, or from any o- 


ther act or deed of the party, which would have afforded a juſt ground 
of-challenge in a queſtion with the cedent. Whatever affords a good 
ground of challenge againſt the cedent, will be likewiſe a good ground 
of challenge againſt the ane. Stair, lib. 4. t. 40. 3 21.3 Bankton, 
v. 1. p. 259. § 65. 

The doctrine here laid len is clearly founded in the analogy of 
law ; for, as it is admitted by the defenders themſelves, that payment 
or compenſation 1s as relevant againſt an onerons aſſignee as againſt the 
cedent, and, as they do admit; in the general, that the cedent cannot, 
by a transference of the right, render the condition of the debtor 
worſe, or give to the aſſignee more than was in himſelf, it will not be 
ea ſy to aſſign a ſolid reaſon why, conliſtantly with that principle, it 
ſhould be in the power of the cedent, by aſſigning away the right, to 
deprive a third party of challenging that right upon the head of 
fraud, 


The doarine is alſo clearly founded in expediency ; and it would 


Tead:to ſtrange conſequences, if the contrary doctrine were to hold: For, 
ſuppoſing that a bond, or other deed, is elicited by the groſſeſt impoſi- 
tion, if the creditor can get any perſon to advance money to purchaſe 
the right, he runs off with the money, and the perſon impoſed upon is 


left without the poſſibility of redreſs. On the other hand, it can be 


attended with no bad conſequences, that the fraud of the cedent ſhould 
be good againſt the onerous aſſignee; becauſe it is the duty of every 


perſon to conſider with whom he contracts. In the purchaſe of every 


perſonal right, the purchaſer can have no earthly ſecurity to rely up- 
on, except the credit and good faith of his author, 


Where a ſeries of deciſions have run counter to the opinions even of 
the moſt eminent writers in our law, it may be a good reaſon for re- 


jecting their opinions upon theſe points; but, where the deciſions of 
the court are ſilent, the opinions of our lawyers muſt be conſidered as 
of the higheſt authority; becauſe, where the writers upon our law have 
laid down the law in any particular, and where, in the courſe of ages, 
no deciſion of the ſupreme court is to be found upon the point, it is the 
ſtrongeſt declaration poſſible of the ſenſe of the whole nation, and that 
they had acquieſced in ſuch opinions as law. 

At the ſame time, in any caſes that have occurred, the deciſions of 
the court have gone agreeably to the opinions above laid down, The 
deciſion, February 9. 1670, Scott contra Chieſly, &c, obſerved by 
Stair, is certainly a deciſion in point. 

The like judgment was given in 1742, Burden contra Whiteford ; 
and ſtill more lately, 6th March 1755, Irvine contra Oſterbie and 
others; and, as to the caſe Crichton contra Crichton, in 1671, where 
it is ſaid the contrary was found, it does not at all apply to this caſe. 

The ſtatute 1621 does not afford the ſmalleſt argument againſt the 
doctrine now maintained by the purſuers. In the preſent caſe, the purſuers 
are inſiſting for reducing an aſſignation elicited from them by Carmichael, 
as not being their deliberate act or deed, or rather not their deed at all, 
but impetrated from them by the grolſeſt fraud and TER 
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And the purſuers do contend, that the aſſignation itfelf being ſet aſide, 
as not being their deliberate act and deed, the right of the defenders 
ſhould fall of conſequence. Whereas the deeds that are the object of 
the ſtatute 1621, are not ſuppoſed to be elicited by fraud and circum- 
vention, but to be the deliberate acts and deeds of the granter. The 
right of challenge 1s not there given to the granter, as ſuppoſing him 
to be circumvened, but to the credicors of the granter, who were 
meant to be defrauded both by granter and receiver. And all that is 
eſtabliſhed by the ſtatute is, that the foreſaid remedy, introduced in 
favour of the creditors of the granter, ſhould not be extended againſt 
an onerous purchaſer. As the ſuhjects did truly paſs from the true 
proprietor by his own free and deliberate act and deed, the legiſlature, 
in giving this relief to the creditors, did not think it proper to cut 
down the right of a bona fide purchaſer. And, indeed, there -was no 
neceſſity for carrying the remedy ſo far; becauſe, as the ſtatute does 
ſuppoſe, and indeed does only ſupport the right of a purchaſer who 
paid a full and adequate price, it was equally beneficial to the creditors 
to give them acceſs to the price as to the ſubjects themſelves ; ſo that 
there is truly no ſimilarity between the caſes mentioned in the ſtatute, 
and ſuch a caſe as the preſent ; and there is no arguing from the one 
to the other. 
Laſtiy, The civil law is 1mproperly reſorted to in caſes that are 
clearly decided in our own law; at the ſame time, if this queſtion 


were to be determined by the principles of the civil law, it would fall 


to be determined againſt the defenders, There was a plain dictinction 
laid down in the civil law between the caſe of dolus dans cauſam con- 


traitui, and dolus incidens in contractum. In the firſt caſe, the contract - 


was null and void; the property was not transferred; and, conſe- 
quently, the right of a bona fide purchaſer behoved likewiſe to fall. 

It is clear, that, in this caſe, dolus dedit cauſam contractui; and, there- 
fore, according to the deciſion of the civil law, the contract was null 
and void. The right was not thereby trausterred from the purſuers to 
Carmichael ; and, if fo, he could never give an effectual right to the 


dei-nders, The rule of law muſt ſtrike againſt them, that nemo plus 
juris in alium transferre poteſt quam pe habet, 


The Lords adhered.” 


AQ. R. M Qusen. Alt. Dav. Dalrymple, et Sol. Dundas. Clerk, Campbell. 


No, 


—— ———̃ ͤBQ— . ̃ ᷣ¶ — ——᷑ — 


WILLIAM ANDERSON, Factor upon the . Eſtate of David 


GG 


, 


nected with bankruptcy. 


of May, he executed a poinding of his ſhop-goods. 


Ordinary on the bills, to have the perſonal eſtate of their debtor ſe- 


petition was preſented, the creditors made a ſecond application on the 
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Date and Commencement of Act 12. Geo. TIT. c. 7a. 
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Y this act, paſſed during the ſeſſion of parliament 1772, it is e- 
nacted, That no arreſtment of a debtor's perſonal eſtate, or any 
part of it, uſed at any time within 30 days before an application for 
a ſequeſtration of ſuch perſonal eſtate, under the authority of this 
act, ſhall give any preference to the arreſting creditor, in the event 
of a ſequeſtration taking place. 
By the laſt clauſe of the act it is enacted, That the preſent act ſhall 
continue and bein force for ſeven years from the ſaid 1 5th day of May 
1772, and to the end of the then next ſeſſion of parliament, and no 
longer. 
The ſame period is mentioned in other clauſes of the act, touching 
romiſſory- notes, and other alterations of the former law not con- 


Upon the 7th of May 1772, David Wardrobe, Surgeon, creditor to | 
David Wardrobe, merchant, charged him with horning, and, on the 
ſaid 7th and 8th of May, likewiſe uſed arreſtments; and, upon the 14th 


Upon the 2d June 1772, certain creditors of David Wardrobe, mer- 
chant, who had acceded to a truſt-right, executed by him upon the 
12th of May, on the foot that the bill which had been brought into 
parliament, either then was, or would be, a law, applied to the Lord 
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queſtrated; and his Lordſhip granted warrant for ſerving the Petition 
upon the debtor, in terms of the ſtatute. 
It being ſurmiſed that the bill had not got the royal aſſent when the 


-5th 


7 r 
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the rule to be the fame here as in England, 
the preſent caſe in two very cileniual particulars? 


-and of endurance, 


6 


Fih of June; and. upon the ſame ground, they made a third applica- 
tion on the 11th of June ; and the lame deliverance was given upon all 
the petitions. | 

Upon the ſitting of the court, the creditors preſented a petition, ſta- 
ting what had palſed, and praying the court * to conjoin the three pe- 

« titions, to ſequeſtrate the perional eſtate of the faid David Wardrobe, 
if no ſufficient objection i is made thereto; to appoint Mr William 
* Anderſon, writer in Edinburgh, factor on the faid perſonal eſtate ; 
and 10 allow his act of faQtory to be extracted upon the three peil- 
tions, &c. 

Upon zdviling this petition, an interiocutor was pronounced, which 
ec the three petitions before mentioned with the laſt petition, 
and ſequeſtrated the perſona! eſtate belonging to Mr Wardrobe, &c, 
in terms of the ſtatute ; * reſerving always to the faid David Ward- 
robe, furgeon, &c. all claim of preference competent io them on the 
* ſubjeQs reſpectively affected by their diligences, and to all others con- 
* cerned, their objections thereto, as accords.“ 

The debtors of the bankrupt in whoſe hands David Wardrobe, ſur- 
geon, had uſed arreſtments, having raiſed a multiple-poinding, a com- 
petition enſued between Anderſon, the factor, and Wardrobe, the ar- 
reſter, who, in this queſtion, was held as the defender. 

in point of fact, the defender ſet forth, That the act received the 
101 al aſſent only upon the gth of June, poſterior to the two firſt ap- 
plications, and prior to the laſt one; and even the laſt one was made 
before any advice could reach this country of the act having paſſed. 
But what chiefly required attention was, that the defender's arreſt- 
ments, on the 5th and 8th of May, were more than 30 days prior to 
any application that could be made under the authority of the act, and, 
indeed more than 3o days prior to the exiſtence of the act, i. e. prior 
to its receiving the royal aſſent. Hence he maintained, that his arreſt- 
ments having been laid on thirty days before the act had an exiſtence, 

the ſame. could not be affeQed by the retroſpect in that Ratute, 

As to the faQor's plea, founded upon the clauſe firſt recited, that 
theſe arreſtments do fall under the retroſpect of the ſtatute, becauſe 


they were laid on within 30 days of the two applications made upon 


the 2d and 5th of June; for, that it makes no difference whether the 


act was then paſſed or not; becaule, by a ſiction of law, every Britiſh 


ſtatute, after it does pals, is held to operate and take effect from the firſt 


day of the ſeſſion of parliament,” all acts pailing in one ſeſſion bearing 


S 


the ſame date, viz. the firſt day of the ſeſſion: Argued, The defender 


has no occaſion to enter into the general queſtion, How far any ſuch 
preſumption is acknowledged by the law of Scotland with reſpect to 
the date of ſtatutes, either formerly pafled by the legiſlature of Scot— 
land, or now by the parliament of Great Britain; for, that, ſuppoſing 
it Fails i in its application to 


In the fr} place, this act contains a certain period of commencement, 
The operation of the flatute is to begin upon the 
15th day of May 1772, and to laſt for ſeven years from that date, and 


to the end of the then next ſeſſion of parliament, and no longer; 


X which 


— 


(* ] 


| Which is juſt the ſame thing as if the ſtatute had bore, that the law of = « 
| Scotland, with reſpect to arreſtments, and other diligence, was to re— N 
f ceive no alteration, except during that interval, and, that the antient 7 
| practice was to continue in full force till the ſaid 15th of May; and then, 1 5 
and no ſooner, was an arreſtment to come within the ſanQion of the = - 
| ſtature. = t: 
| In this view, it 18 immaterial what 5 we ſhall offix to the paſſing { 
| of the ſtatute ; for, granting it to have, de facto, as well as preſumptione _ 
l Juris, paſſed iro a law upon the firſt day of the ſeſſion of parliament, —_ a 
q ſtill its operation was ſuſpended till the 15th day of May; and, there- 9 
fore, it cannot have any effect upon the defender's arreſt ments, which 1 
were uſed on the 7th and 8th day of May, = : 
The defender, in ſhort, had a right to proceed upon the foot of the 1 
common law of Scotland, down to the day at which it was fixed by . ec 
the ſtatute, that the new regulation thould take place. Nothing is n 
more common than for ſtatutes to prohibit certain things from being | 
done, after ſuch a period therein ſpecified, which may be lawfully p 
done before that period. The very prohibition, after the time limited == p 
in the act, implies, that the thing is lawful, and may be done within e 
the time thus limited. 1 
It is of no conſequence that, in the preſent caſe, the ſequeſtration, | 
when awarded under the authority of the act, is declared to have a re- n 
tro- operation, ſo as to aſſect all diligence within 30 days; for, ſtill b 
this cannot go beyond the term at which the act itſelf is to commence, = ft 
If there are 30 days between the commencement of the act and the b 
application for a ſequeſtration, the clauſe will have its full effect, but Wt 
not otherwiſe ; for it were an abſolute ineonſiſtency to declare that the 11 
act ſhall have no operation till after a certain day, and yet that the o- d 
Peration of it may be drawn back beyond that day. m 
But, in the /econd place, the ſuppoſed rule of law, with regard to O 
Britiſh ſtatutes, is inapplicable to the preſent inſtance, for another rea- 1 
ſon ; becauſe, in fact, no application was made for a ſequeſtration un- 
.der the authority of the act of parliament, till the 11th of June, which Tc 
was more than 3o days after the defender's arreſtments. v 
It is true, two applications were made on the 2d and 5th of June, = Þ 
but not under the authority of the act of parliament ; becauſe, at that nn 
- time, the act had not paſſed, the royal aſſent had not been given, and o 
there was no ſuch law in exiſtence, The bringing a bill into parliaͤn tl! 
ment, or even its paſſing both the Houſe of Commons and the -Houſe © 
of Lords, does not make it a law. In order to this, the finiſhing hang tt 
muſt be given by the royal aſſent; and then, and not before, it is a Ii 
ſtatute or act of parliament ; Blackſtone, B. 1. chap. 2. § 6. and i- 7 
trod. § 2. | * 


Pleaded by Anderſon the factor: It is a ſettled maxim in legiſla- Ju 
tion, that all acts of parliament are held to bear date the firſt day of Re tl 


the ſeſſion of parliament in which they are paſſed; that it is not com- tie 
petent for any Britiſh judicature whatever to inquire into the dates or 1 
periods when bills paſs the houſes of parliament, or receive the royal f 
aſſent; that judges have nothing to do with thoſe things, but are i 
bound to take and to hold every ſtatute as being paſſed and bearing 4 


date 
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( 83 3 
date the firſt day of the ſeſſion of parliament in which it is paſſed ; Ba- 


con's Abridgment, vol. 4- p- 636. Viner- vol. 19. p. 495. Henley, 


v. Jones, Sed. rep. 18. Carloi. 2. 
If no particular term of commencement had been ſpecified in the 


act, the purſuer cannot doubt of its being the judgment of the court, 
that the act was to be held as paſſed upon the firſt day of the laſt ſeſ- 
ſion of parliament, and that the ſeveral applications made by the cre- 
ditors, for ſequeſtration, upon-che 2d, Fth, and fith, of June, were 
all equally good and effectual. e 

But the purſuer does underſtand the commencement of the act to 
have been poſtponed, by the laſt clauſe of it, till the 15th of May; 
and, therefore, the plea grounded thereon by the defender, viz. that 
his arreſtments being uſed upon the 7th and 8th of May, prior to the 
commencement of the act, the act cannot operate againſt them, falls 


next to be conſidered. 5 
In anſwer thereto, the words of the law import a general and ex- 


preſs enactment, that no arreſtment, uſed within 30 days before an ap- 


lication for a ſequeſtration, ſhall give any preference to the arreſting 
creditor, but that the effects are to be brought in as a part of the divi- 
ſible fund. 

The propriety or impropriety of giving ſtatutes a retroſpect, is 
matter of proper conſideration for the legiſlature, with which judges 
have nothing to do, and who are bound to give a retroſpective ef- 
fect to ſtatutes, when they are conceived in words, importing ſuch to 
have been the intendment of the legiſlature. There are no words in 


this ſtatute which limit the operation of it to arreſtments uſed after the 


15th of May; on the contrary, the words uſed are ſuch as clearly in- 


dicate and import, that the law was to operate againſt every arreſt- 


ment uſed within 3o days of the application for a ſequeſtration, with- 
out diſtinguiſhing whether the arreſlment was uſed before or after the 
15th of May. 885 ä 

If it had been the intendment of the legiflature to limit the ope- 
ration of the act to arreſtments uſed after the 15th of May, and 


within thirty days of the application for a ſequeſtration, that would 


have been done by a ſpecial clauſe or proviſo. But it is evident, 
not only from the omitting of ſuch a clauſe, but likewiſe from the 
words uſed, that the legiſlature had no ſuch intention. And indeed 
there was no juſt reaſon for introducing ſuch a limitation, The nature 
of the bill, before being brought into parliament, was well knowa in 
the country. The contents of the bill, after being brought into par- 
liament, came to be known to every perſon delirous to know them. 
The object of the bill with regard to arreſtments, was to prevent an 
effect in them, in caſes of bankruptcy, that was a reproach upon the 


Jultice of the country. And, therefore, when the legiſlature declared 


the commencement of the ſtatute to be upon the 15th May, and enac- 
ted, that no arreſtment ſhould have effect, uſed within thirty days of 
an application for a ſequeſtration ; it muſt have been intended to af- 
fect arreftments uſed before, as well as after the 15th of May, if with- 
in thirty days of the application for a ſequeſtration, The law bears 
date the firſt day of the ſeſſion of parliament ; but the commencement 

| 78 
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# poſtponed till the 15th of May; till then, no application could he 
made under the authority of the att. But every application, after the 
commencement of the act, is made to affect all arreſtments within 
thirty days of the application, whether uſed before or after the 15th 
of Nay ; and, therefore, the application in this caſe upon the 24 and 
5th of June being within thirty days of the arreſtments uſed by the 
competing party, the act mult operate againſt theſe arreſtments. 

It the court were not to conſtruct the ſtatute in the manner con— 
tended for by the purſuer, the conſequence would be, that Wardrobe, 
the competing party, would retain, Tor his own payment, the whole 
ſhop- goods peinded by him, which are of confiderable value: A thing, 
it is believed, he never expected; ; as the poinding was executed with. 
in thirty days of the third application made by the creditors for a le. 
queſtration upon the 11th of June, when he admits the bill to have 
got the royal aſlent ; and which certainly would be much contrary to 
the words and ſpirit of the law, which enadts, That no poinding of 
© a debtor's effects, not compleatly executed thirty days before an ap- 
* plication for a ſequeſtration of the debtor's perſonal eſtate under the 
authority of this act, ſhall give any right or preference to the poind- 
5 er, in the event of a ſequeſtration taking place,” 


* The Lords prefer William Anderſon, the factor, and remit to the 
* Lord Ordinary to proceed accordingly.” 


A reclaiming petition for the defender was refuſed without an- 
ſwers, | | 


AQ. Advocatus. Alt. M. Queen et Tay Camplel. Reporter, $1onefeld. 


NM. B. The thing that chiefly created any difficulty here, was the claulc 
ſpecifying a particular day from which the act was to have commence-' 
ment; bur the court, fh lege per/pecta, got over the difficulty, and 
held this act to be no exception from the general rule as to the date of 
a Britiſh ſtatute; the leading clauſe founded on by the factor being 
generally conceived ; and the giving it the effect he pleaded for, was 
properly no retroſpect ; and that the intendment of the poſterior clauſe 
was not to bar the effect of the act, which fell to be held as having 


paſſed in January 1772, but only to determine its continuance, being | 


a temporary ſtatute, and, on that account, proper to fix a 9% tempo- 
re it ſhould commence, And although perhaps the applications for 


the ſcqueſtration before the royal aflent to the bill might have been 


py refuſed, yet, as they were not refuſed, and being afterwards 
granted, and the acc itſelf having come, whole legal date only can be 
regarded by judges, it was but right to g1ve them elfect, in a claim of 
creditors ſo very equitable. 

There is a deciſion of this court upon the general point, July 7. 
1758, Robertſon againſt his Majeſty's Advocate ; and a later judgment 
of the Houſe of Lords between Panter and Turner and his Majeſty's 


Attorney-general, May 25. 1772, both cited in this caſe, 


Na. 
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No. XXXI. November 24. 1772. 


HENRY BAIRD Tackſmanof Egypt, and HUGH FRASER, | 
Factor appointed by the Court of Seſſion on the ſequeſtrated eſtate 
of the ſaid * Baird, | 


Againſt 


A * THOMAS BROWN late Proprietor, aud CHARLES GOR. 
3 DO Writer to the Signet, now proprietor of the Eſtate of Braid. 


e MAS TER's HYPOTHEC. 


Slegqueſtration awarded upon the tenant*s application, in purſuance of the 
= aft 12. Geo. III. c. 72. bars ſequeſtration at the maſter's inſtance, ſal- 
: vo tamen jure hypothecae. 


: HIS being a queſtion that turned upon the interpretation of the 
'Y late ſtatute, in a caſe where, ſubſequent to a ſequeſtration of a 
* tenant's perſonal eſtate under the authority thereof, the maſter had ob- 

tained a ſequeſtration from the Judge-ordinary 1 in ſecurity of his hypo- 


- = thee : : 


I Find the ſequeſtration by the ſheriff after the ſequeſtration from 
this court was improper ; but find that the maſter's right of 
* hypothec remains entire; and he may make the lame effectu- 

* al in the ſame manner as in the caſe of poinding.' 


AQ. Ja. Boſwell. Alt. 1 Laurin. Reporter, Gardenſtan. Clerk, Tait. 
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No. XXXII. November 24. 1972, 


ROBERT MUNRO, 
Againft 


ALEXANDER MACPHERSON, Meſſenger. 
M E 8 8 E M G E R. 


No meſſenger ſhall exact fees from a TE whom he us employed to ap- 


prehend upon a caption. 


EFORE adviſing the merits of this complaint, the ſcope whereof 
will be underſtood from the judgment ſubjoined, the reſpondent, 
preſent at the bar, acknowledged that the fact ſet forth in his anſwers, 


viz, that he had not demanded the expences from the complainer and 


his wife, but that he had received the ſame, on the ſolicitarion of the 
debtor, was truly a miſtake ; for that he had demanded them, being 
ignorant that his doing ſo was contrary to law, having never heard 
of the court's proceedings 1 in the 1738, or of the act of ſederunt then 


made. 


The Lords find the complaint relevant and proven, and that the 

* reſpondent is liable to repeat to the complainer the ſum of 
L. 3: 6: 1 Sterling of expences, illegally exaQted by him; for 
which ſum they decern againſt him ; and alſo decern againſt 
him for the expences of this complaint. But, in reſpect of the 
reſpondent' s candid acknowledgment above mentioned, and his 
ignorance of the proceedings in the year 1738, and of the act 
of ſederunt then made, the Lords proceed againſt the reſpondent 
to no higher cenſure ; and ordain this interlocutor to be record- 


ed in the books of ſederunt.' 


- - > 
Lo R a * a „% a * 


Ad. R. Sinclair. Alt. B. IW. M. Lead. Clerk, N. 


N. B. By the 4th article of the late injunctions iſſued by the Lyon 


King of Arms, with the advice of the Lords of Council and Seſſion in 


terms of act 127. parl. 1592, appointed to be obſerved by all meſſen— 
ers at arms within Scotland, in place of the old injunctions formerly 
eſtabliſhed, It is ordained, that no meſſenger, in executing diligence 
of any kind, (hall exact, take, or receive, on his own account, from 
* the perſon againſt whom ſuch diligence i is executed, or meant to be 


© executed, any ſum whatſoever, under any name or pretence whatſo- 


ever, as he ſhall be anſwerable in any court competent,” 
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No. XXXIII. November 25. 1772. 
Mr ANDREW WILLIAMSON, Miniſter, 


Againſt 
The YERITORS of the Pariſh of Arngaſk. 
T EIN D „ 


Augmentation of flipend refuſed, in reſpect of an augmentation, by a de- 
crete in 1709 ; but the ſubſequent decree of locality, not pronounced till 
1715, and localling the whole flipend in money, in place of a former lo- 
cality of victual in part, found no bar to a rectification in that par tt- 
cular—and a ſmall addition alſo made to the former allowance for com- 
munion- elements. | 


| Decree of augmentation, in the 1709, gave the Miniſter of 
| Arngaſk goo merks Scots of ſtipend, and 40 merks for com- 
munion- elements. | 
From various cauſes of delay, the decree of locality was not pro- 
nounced till 13th July 1715, and thereby the whole ſtipend of oo 
merks was localled in money, in place of a locality of zo bolls of 
victual pro tanto, which had been allocated by a prior decree in 1669, 
and which decree 1669, in the proceſs of modification 1709, had been 
found to be the rule of the miniſter's payment pro tanto. | 
The preſent miniſter of Arngaſk having brought a proceſs of aug- 
mentation, the heritors oe e ted that the purſuer was already ſufficient- 
ly provided of a ſtipend, ſettled by decree no farther back than the 
1709, at which time, it appears from the decree itſelf, his predeceſſor 
got no leſs than an addition of 400 merks, and that, in ſuch circum- 
{tances, the court is not in uſe to open decrees of ſo ſhort endurance, 


The Lords find the purſuer not barred by the decree 1715; but 

* find him entitled to the goo merks modified by the decree 1709, 

* of which, 30 bolls 1 firlot of oat-meal to be now payable in 

kinds, at the rate of 100 merks per chalder, and modify the 
communian-elements to L. 40 Scots; and decern nnd ordain 
the ſaid ſtipend and element-money, being 30 bolls and a firlct 
of oat- meal, and L. 473: 19: 2 Scots, of money for ſlipend, 
and L. 40, money forelaid, for communion-elements, to be 
paid to the purſuer, &c, 


A reclaiming petition for the purſuer, which prayed the court, * to 

alter the above 1nterlocutor, in ſo far as it only rectiſies the injury 

which the decree of modification 1709 received in the proceedings in 
the locality 1715, and to give ſuch augmentation as to the court thall 

ſeem meet, was retuſed, without anſwers, 


* * 
6 A o Aa 


Act. D. Dalrynpli et Solicitor Dundas. | Alt. D. Graeme. 
No. 


— 


No. XXXIV. December 1. 1772. 


MARCARET SCRUTON, daughter of FAME S SCRU- 
T O N writing-maſter in Glaſgow, 


Againſt 


FOON GRAY, ſon of FRANCIS GRAY, Eſq; of Corke, 
in Ireland, and WILLIAM WILSON, his Attorney. 


FORUM COMPETEN 8. 


The Commiſſary- court of A not competent to a declarator -of 


marriage againſt a perſon who had been ſome time reſident here, attend- 
ing the colleges, not a native of Scotland, nor within it at the time of 
citation, by afſixing copies upon the market-croſs of Edinburgh, pier 
and [hore of Leith, there being no termini habiles for a founded Ju- 
riſdlict ion ratione domicilii, vel contraQtus ; and an arreſiment in the 
hands of his late landlord, who acknowledged having in his cuſtody 
certain moveables of no great value, uſed ad fundandum juriſdiftio= 
nem ratione rei ſitae, being deemed inſufficient to produce that effect, 
in an aciion not of debt, but purely declaratory, 


ARGARET SCRUTON, alledging that a marriage was 
| privately celebrated between her and John Gray, while he was 
attending the colleges of Glaſgow, from which place he had withdrawn 
himſelf, and deſerted her ſociety, inſtituted an action of declarator of 
marriage before the Commiſſaries of Edinburgh, concluding for a de— 
cree of the ſaid Commiſſary- court, finding and declaring her and the 
ſaid John Gray ro be married perſons, and ordaining the ſaid John 
Gray, as her huſband, to adhere to the purſuer ; and alſo, to make 
payment to her of a certain ſum, as a ſuitable aliment until he ſhould 
adhere, with coaſts: And the libel ſet forth, that, in order the more 
eſſectually to eiſtablith a juriſdiction, and to ſecure the effedis in this 
country belonging to the defender towards the above aliment, the pur— 
ſuer, in conlequence of a warrant obtained from the ſher.ff of Lanark 
for arreſting the effects of the {aid John Giay in Glaſgow, had arreſt- 
ed in the hands of William Gordon mathematician there, 

This ſummons was executed at the market crofs of Edinburgh, pier 
and ſhore of Leith; and, in conſequence of a lecond warrant from 
the ſheriff of Lanark, upon the purluer's application, Gordon, the 
arrcltee, compeared before the {herift, and declaicd, that John Gray 


lodged in his houte for the ipace ot eighteen months preceeding De- 


cember laſt, when he left Glatyow, and went for Ireland; and, at 
the 
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699) 
the time of uſing the arreſtment in his hands, there were in his cu- 
ſtody ſome particulars belonging to the ſaid John Gray, being a ma- 
hogony eſcrutore, (which, however, he added, was claimed by one of 
his preſent lodgers as his property, in lieu of a watch he gave Mr Gray 
the day he left Glaſgow), a few books, ſome articles of apparel, and 
certain other moveables, ſuch as a fiddle, &c.; and that theſe particu- 
lars were ſtill in his cuſtody, and that he had no more of the ſaid John 
Gray's ſubject in his hands. | 

Mr Gray, (who, by a certificate produced, appeared to have been, at 


the period of the alledged marriage, a youth of 15 years), and his father 


having tranſmitted a power of attorney to William Wilſon writer to 
the ſignet authoriſing him to ſtate all competent defences, Mr Wil- 
ſon accordingly gave it in, under proteſtation, that Mr Gray did not 
mean thereby to fiſt himſelf to any other effect than to enable him to 
ſtate his defence againſt the juriſdiction, as being a foreigner, not le- 

Ily cited, nor ſubject to the courts of this country. | 

Upon the 1oth July 1772, the commiſſaries pronounced an interlo- 
cutor, repelling the defences, declinatory of the juriſdiction of the court, 
and allowing the defender to give in defences in cauſa, 

Of this judgment Gray and attorney having complained by a bill 
of advocation, the court firſt ordered memorials, and afterwards a 
hearing in preſence, 1 | 

The purſuer endeavoured to ſupport the competency of her aQion, 
upon the ground of there being here a forum competens, both ratione 
contractus, and ratione rei fitae, in conſequence of the arreſtment in 
the hands of Gordon juri/didtionss fundandae cauſa. 

As to the firſt topic, it was conſidered to be quite a clear point, that 
the forum contractus does not take place niſi contrahens reperiatur intra 
territorium of the judge who iſſues the warrant for citation, which 
was not the caſe here. Beſides, that the very point de quo agitur is, 
whether there was a contract of marriage or not, though the purſuer 
alledged it was evidenced by a declaration under the hand of the defen- 
der himſelf, produced. | 

2do, As to the competency of a forum ratione rei ſitae, in reſpect of 
the arreſtment uſed ad fundandam juriſclictionem, it was obſerved on the 
bench, that neither will that apply to this caſe, where the concluſion 
is not founded on a document of debt, but to declare, in a contract 
the moſt perional of any, that a man in Jreland is a married man, and 
which was only a preitininary one, in order to pave the way for a de- 
mand of debt. The ſource of that ſpecies of juriſdiction in this and 
other commercial countries, was utility, and the facilitating the recovery 
cf debts, It is properly a mercantile juriſdiction, not an univerſal one ; 


and, being an exception from the general rule, is not to be extended 


to a caſe not founded in the intention of introducing that ſort of 
juriſdiction; and, where the purſuer had-a legal remedy, viz, by re- 
ſorting to the defender's proper forum in lreland. And, as to the 


caſe of Weſtcomb, June 11. 1745, cited for her, it was but a ſingle 


deciſion, not to. be followed as a precedent ; more eſpecially, as it is 
Known that the purſuer in that caſe derived no benefit therefrom. 


4 The 


rr er 


T9) 


.< The Lords remitted the cauſe, with inſtructions to ſuſtain the de. ä 


* fences, declining the juriſdiction of the commiſſaries.“ 


Act. A. Lockhart et J. Boſavell. Alt. 1/ay Campbellet G. Mallace. 
No. XXXV, . December 2. 1772. 


ALEXANDER M. XE NZ IE, Aﬀignee and Truſtee of 
LILLIAS CAMPBELL, Wife of FAMES . K E N. 
ZIE, 


Againſt 
DEWAR and FAR LANE Creditor-arreſters of the ſaid 
FAMES WKENZIE. 
HERITADLE AND MOVEABLE. 


A proceſs inſtituted, ſtante matrimonio, pon a bond, bearing intereſt, that 


20 due to a woman at the time of her marriage, has not the eſfect to 


render the ſum moveable quan the — and affectable by his cre- 
ditors-arreſters. 


EIL CAMPBELL of Dunſtaffnage, by bond of proviſion dated 

February 7. 1752, obliged himſelf, his heirs, &c. to provide 
and ſecure Lillias Campbell, his eldeſt daughter, in the ſum of 4000 
merks Scots, payable at any time of his life he pleaſed, or at the firſt 
term of Whitſunday and Martinmas after his deceaſe, with a fifth 
part more of penalty in caſe of failzie, and annualrent after the ſaid 
term till payment. 

In 1758 and 1761, Neil Campbell executed two bonds of addition- 
al proviſion to his daughter, in the event of his dying without iſſue- 
male, bearing intereſt in the ſame manner ; but, as he was ſucceeded 
by his ſon Angus Campbell, who ſurvived him, and who brought a 
reduction of theſe additional proviſions, it was found that they could 
not take effect. 


Lillias Campbell, after her father's death, married james M*Ken=- 


zie; no contract of marriage paſſed between them; and her money- 
proviſion of 4000 merks continued mean while in her brother” s hands, 
upon the father's bond, bearing intereſt, A proceſs was indeed raiſed 
againſt her brother Angus for payment of her proviſion ; but the 
death of the defender put a ſtop to it. 
Upon that event, the eſtate having gone 0 a collateral heir- male, 
the preſent Dunſtaffnage, in December 1770, Dewar and M Farlane, as 
creditors to James M*Kenzie, by his accepted bill, executed an arreſt- 
ment in ä 8 hands. 
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Thereafter, it being thought that Lillias might ill have a claim for 
her additional proviſions, in the event which had happened, with a 
view to proſecute for them, (as was ſaid) ſhe, with conſent of her 
huſband, aſſigned to Alexander M*Kenzie writer to the ſignet the 
whole of her proviſions ; the aſſignation being declared to be in truſt 
for the following purpoſes: For payment to Mr M#RKenzie, in 
the jir/? place, of the expences diſburſed, or that might be diſburſed 
by him in proſecuting for the payment of theſe ſums; and, in the 
next place, that the balance which may be recovered ſhould be again 


employed upon bond, or other ſecurity, conceived in favours of the ſaid 


Lillias Campbell and her heirs, executors, and aſſignees, excluſive of 
her huſband's jus mariti, and unaffectable by his debts and deeds. 

Mr M*Kenzie, the truſtee, brought a proceſs accordingly againſt 
the preſent Dunſtaffnage, for payment of the ſums in the above bonds, 
deducing ſome partial payments already obtained, and alſo a reduction 
of the decree of reduction of the additional proviſions. 

The truſtee and Dunſtaffnage afterwards entered into a ſubmiſſion 
of all queſtions to an arbiter, who accordingly pronounced his deetee- 
arbitral, finding, that there was due by the heirs and repreſentatives 
of the ſaid Angus Campbell of Dunſtaffnage, to Alexander M'Ken=- 
zie, as aſſignee of Lillias Campbell and her huſband, in virtue of the 
foreſaid bond of proviſion executed by the deceaſed Neil Campbell for 
4000 merks, a balance of L. 126:8: o Sterling of principal, upon 
the 1ſt day of Auguſt 1771, after deduction of all partial payments 
made to, or for behoof of Lillias Campbell and her huſband, contorm 
to the vouchers and inſtructions thereof. As alſo, finding Alexander 
M*Kenzie entitled to L. 50 Sterling in lieu of the additional proviſions 
ſettled upon Lillias Campbell by the foreſaid two other bonds of 
proviſion executed by Neil Campbell. The decree-arbitral proceeds 
to decern the preſent Dunſtaffnage to make payment to MfKenzie, as 
aſſignee foreſaid, of the above ſums, amounting in all to L. 176: 8: 0 
Sterling of principal, at the term of Martinmas then next, with inte- 
reſt from the 1ſt Auguſt current until payment. And as certain ar- 
reſtments had been laid on in the hands of Dunſtaffnage by creditors 
of James M Kenzie, the huſband, the decree-arbitral further ordains 
M*Kenrzie, as truſtee foreſaid, to procure theſe arreſtments purged, 


and to relieve Dunſtaffnage of the effect of them. 


Mr M Kenzie, in conſequence, brought an action of multiple-poind- 
ing in name of Dunſtaffnage, in which the arreſters were called; and 


compearance having been made for Dewar and M*Farlane, who, as 


creditors to James MKenzie, had executed the foreſaid arreſtment in 


Dunſtaffnage's hands: 


Upon the queſtion, how far the ſum aſcertained to be due by 
him was affetable for the debts of M*Kenzie the huſband ? the 
Lord Ordinary * found, that the proceſs brought by Lillias Campbell, 
with conſent of her huſband, againſt Angus Campbell, as heir and. 


* repreſentative of her father, for payment of the ſums due by the 
bond of proviſion, rendered the ſame moveable, and conſequently 


* affeftable by the creditors of her hufband ; and that the fame was 


legally attached by the arreſtment of Dewar and M*Farlane, previ- 
OUS 


1 


dus to he aſſignatlion made to Alexander M. Kenzie; therefore, pre- 
© ferred Dewar and MFarlane,“ &c. 
Pleaded by M' Kenzie, the truſtee, in a petition: It does not occur 


upon what principle of law, or ground in juſtice, a ſum belonging to 


Lillias Campbell, which, ar the period of the marriage, was due by 
bond, bearing i ereſt and to this day continues in the ſame ſtate, can 
be attached by her huſband's creditors, as falling under the jus ma- 
riti. 

From a ſtate of the debt produced, it appears, that, at the time of 
uſing the arreſtment in queſtion, there was only a trifle of annual- 
rent due, which was more than exhauſted by claims of compenſation 
which Dunſtaffnage had againſt James M Kenzie, for money lent to 
him on his bills; and, 'by the decree-arbitral, this compenſation ha- 


viog been ſuſtained, Dunſtaffnage was only found liable in the ba- 


lance; ſo that the ſum now in medio, is entirely compoſed of principal, 
and cannot be the ſubject of arreſtment for the huſband's debts, unleſs 
the court ſhall be of opinion, that the bond of proviſion itſelf has, by 


ſome act and deed of Lillias Campbell, been converted into a movea- 
ble ſubject, falling under the communion of goods, _—_ clearly o- 
therwiſe at the date of the marriage. ä 
Now, hitherto, the very reverſe of the competitors plea, which the 
-interlocutor confirms, has been underſtood to be eſtabliſhed, both in the 
principles of law, and in the practice of the court; and it might be 
attended with very unjuſt conſequences, were the court to forfeit a. 
wife of her property, upon ſo very {lender a foundation as that of 
bringing a proceſs for payment, which, for the moſt part, is intended 
with the view of ſecuring her effects in a proper manner, and not to 


alter the ſtate of them, in fo far as regards the legal effects of huſband 
and wife. 


Not only has it been underſtood that the mere commencement of a 
Proceſs is not ſuſficient to operate fo ſtrong an effect, but it is laid 


down in the law- books, that even recovering the money does not 


bring it under the pus mart, if it is again meant to be laid out in the- 
ſame way as formerly, the preſumed intention being, that it is reco- 


vered for behoof of the party to whom it formerly belonged, i. e. for 
the wife, unleſs the contrary appears by her allowing the huſband to 


intromit with, and ule. it as his own; Vide late Iaſtitute, B. 1. tit. 5. 


985. 
And, agreeably to this rule, the court have decided in a variety of 


caſes, which may be ſeen in the Dictionary, tit. Huſband and Wife, 
and in the other books of deciſions. One of theſe caſes, reported by 


Lord Stair, February 21, 1679, Cockburn, is very ſtrong in point; 


and the reaſoning in this deciſion is extremely guſt. 


It is plain, that, if a proceſs or charge for payment, at the inſtance: 


of a wife, were to have the effect to make a ſum, formerly heritable, 
become moveable, quoad the intereſt of huſband and wite, it would be 
impoſſible for any married woman to ſue for payment of her bonds, 


without making them fall under the huſband's power; and, therefore, 


ſhe muſt either reſt ſatisfied with ſeeing her money loſt by bankruptcy 


of the debtor, or give away her eſtate to her huſband ; ; and, further, 


At 
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ſubſiſtence. 


1 


zt would be an eaſy way for huſbands to get poſſeſſion of their wives 
eſtates, by barely prevailing on them to riſe a proceſs for payment, 
which no woman would ever dream was to have the effect of an alie- 
nation in favour of- the huſband. | EE, | 

It was faid, that, in queſtions between heir and executor, it had 
been found by ſome old deciſions, that a decree, or charge for pay- 
ment, had the effect to make: an heritable ſum moveable, ſo as to go 


to the executor. It is very true this appears to have been a matter of 


diſpute in the Jaſt century ; bur, even in thoſe days, when ſome law- 
yers held, and ſome deciſions found. that, in the queltion between heir 
and executor, a charge or requiſition made an heritable ſum moveable, 
the contrary doctrine was univerſally acknowledged with regard to the 
intereſt of huſband and wife; becauſe, whatever latitude might be 
taken in preſuming a man's intention with regard to his ſucceſſion, it 
would be much too ſtrong to preſume a wife's intention to give away 


her eſtate, from the mere act of ſuing for payment of what is due to 


her; Mackenzie, B. 2. tit. 2. §H 7. And, even in the caſe of heir and 
executor, the old notion, with regard to the effect of a decree or charge, 
has been gradually departed from, as is very properly oblerved by Mr 


Erſkine, in his compend, B. 2. tit. 2. 19. 


In the preſent caſe, a proceſs was indeed raiſed for payment, but 


nothing further. It did not ſo much as go the length of a final de- 
cree; and it does not even appear that Lillias Campbell gave authority 
for raiſing this proceſs in her name. At any rate, there was no inten- 
tion to give away the ſubject to her huſband's creditors ; and the court 


will therefore ſee no ground for depriving her of this ſole fund of her 
Anſwered : It will not be diſputed, that a wife poſſeſſed of money 
upon bonds, can ſo far alter the nature of the ſecurity, as to render 
ſuch ſums moveable, and falling under the intereſt of the huſband. _ 
After her father's death, Lillias Campbell married James M*Kenzie 
merchant in Applecroſs; what his circumſtances were, the reſpon— 
dents cannot ſay; but it is certain no ſtep was ever taken, in order to 
put her ſmall provifion out of his power ; on the contrary, the inten- 
tion of the action againſt Dunſtaffnage ſeems to have been to recover 
the money, with a view of increaſing his ſtock, by laying it out in 
trade. Young Dunſtaffnage likewiſe brought a reduction of the addi- 
tional bonds of proviſion granted to Lillias Campbell, in which he 
ſeems to have prevailed ; but having died about that time, Lillias and 
her huſband brought a reduction, reductive, againſt the preſent Dun- 
ſtaffnage, and for payment of the ſums in the additional bonds of pro- 
viſion, Here, then, the court have an action at the inſtance of the 
creditor in the bond, in order to recover payment; and it may, for a 
moment, be conſidered even upon the principles laid down on the 
other ſide, whether that was done with an intention to raiſe the money 
and employ it as her occaſions might require; or, if all that was 
meant thereby was to change hands, and to place the money again 
on ſecurity ? In judging of this, the court will confider what was the 
ſituation of parties; the bond was unqueſtionably good againſt Dun- 


ſtaffnage; his eſtate was full ſecurity for the principal ſum, and his 
Aa circum- 
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circumſtances rendered the payment of the intereſt certain ; why, then, 
ſhould this money have been raiſed, had the wife intended -to retain 
the property of it, by Keeping it placed at intereſt? But, on the 
other hand, when the court conſiders the ſituation of the wile. that 
her huſband was a merchant, and of what importance it was to her 
and her family that his trade ſhould be extended as much as poſſible, 
the rational preſumprion is, and what indeed is believed to be the fact, 
that ſhe wanted to raiſe this money, in order to give it to her huſband ** 
to lay out in trade, and ſo employ it much more beneficially than by RF 
keeping it lying at intereſt. The ſmallneſs of the ſum, too, gives ad- 
ditional weight to this conſtruction, Had it been a capital ſufficient 
to afford the wife an independent ſubſiſtence, or to have been a fund FR 
to provide her children, it might have been thought ſhe would be cau- 
tious how ſhe riſked it in trade; but, as it was quite inadequate to 
either of theſe purpoſes, it is clear, the moſt prudent and beneficial 
way ſhe could employ it, was by giving it to her huſband to lay out 
in trade ; and, therefore, it is to be preſumed ſuch was her intention 
in demanding payment; conſequently, the action, at her inſtance, muſt 
have had the effect to render the ſum moveable. It muſt follow, there. 
fore, even according to the principles laid down, that the reſpondents 
arreſtment is good, It is not diſputed this would be the caſe, if the 
lum was moveable ; but, it is ſaid, the action could not render it move- 
able, as Lillias Campbell's intention was to replace it at intereſt, The | 
rational preſumption, however, as already ſaid, is quite on the other 
ſide, and ought to be deciſive of the queſtion, as to the effect of the 
action for payment. „ 
As to the L. 50 Sterling, in which the arbiter found Dunſtaffnage |? 
liable, on account of the two additional bonds of proviſion to Lithas 
Campbell, this ſum can in no ſhape be called heritable, It was not fe- 7 
cured on bonds; for the bonds had been reduced; but it was a claim 
in equity competent to the wife, and conſequently to her huſband ; 
and, as the ſum awarded on that account was undoubtedly moveable, 


it mult be covered by the arreſtment. 
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The Lords altered the Lord Ordinary's interlocutor, and preferred 
Alexander MKenzie, the truſtee,” 


Act. [lay Car pboll. Alt. Al. Bruce. Clerk, Airkpatrict. 
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No. XXXVI. December 3. 177%. 


FOAHN SINCLAIR of Freſwick, 


Againſt 


Sir FOHN SINCLATR of Mey. 
T E 1 


There the Patron, cn the one Hand, was inſiſting in a Declarator, tha! 
he had Right to upliſt the ipſa corpora of the Temas of an heritor's 
Lands. while he, on the other Hand, was ſuing a Valuation and Sale 
of his Teinds, the Patron found not entitled to draw the ipſa corpora, 

for that the Heritor, as becoming Defender, is entitled to hold the 
Poſſeffion, without the Neceſſity of a Warrant. 


N the 1729, William Sinclair of Freſwick, as patron of the pariſh 
of Canniſby, brought an action againſt the heritors of that pariſh ; 
and, among orhers, againſt the defender's grandfather, for payment 
of the teinds of his lands within the foreſaid pariſh; and, in 1731, ob- 
tained a decree againſt him, for payment of certain quantities of 
victual yearly, and in time coming, as the value of the teinds of ſaid 
lands. | 
Freſwick's right of patronage having been afterwards brought under 


challenge by the family of Mey, it was finally given in his favour ; 


but the preſent Freſwick, when he came to inſiſt for payment of the 
teinds bygone, and in time coming, upon the foot of the foreſaid decree 
1731, having met with oppolition from Sir John Sinclair now of Mey, 
upon various grounds, he brought a new action, to have it found 
and declared, that he had right to draw and uplitt the zp/a corpora of 


the teinds of theſe lands, and that the defender ſhould be prohibited 


and diſcharged from intromitting with, or away taking the ſame, &c. 
On the other hand, Sir John Sinclair raiſed an action of valuation 


and ſale of his teinds; and when Freſwick, in terms of the concluſion 


of his action, came to inſiſt to be put in poſſeſſion of the teinds 
quoad futura, the defence was laid upon that claule of the ſtatute 1693, 
cap. 23. whereby, upon a recital, that * many times heritors intent 
actions for the valuation of their teinds, againft the titulars and o- 
thers having right thereto, of deſign only, that, upon pretence of 
a depending action of valuation, they may get a warrant for leading 
of their own teinds, and thereafter ſuffers the action for valuation to 
lie over, and does not inſiſt therein; by which the titulars, and others 
having right to the teinds, are exceedingly prejudged : For remcid 
whereof, it is ſtatuted and ordained, that any warrant to be granted 
hereafter, by the commillioners, to heritors, for leading of their 

| 5 teinds, 
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* teinds, ſhall endure only until a proteſtation for not inſiſting be ob- 
© tained at the inſtance of the defender.“ And, therefore, as no ſuch 
proteſtation had in this caſe been obtained, it was contended that the 
defender ought not to be diſpoſſeſſed, or the purſuer let in to the draw- 
ing of the teinds themſelves. 0 

The Lord Ordinary found, * That, in reſpect the purſuer has not 
obtained proteſtation in the proceſs of valuation of teinds, raiſed by 
Sir John Sinclair, he is not entiled to draw the zp/a corpora of the 
* teinds of the defender's lands; therefore afloilzies the defender, and 
* decerns.” | 

Upon a reclaiming tos and anſwers, the court adhered to the 
Lord Ordinary's interlocutor, * ſo far as it finds that the purſuer i is not 


entitled to draw the zp/a corpora of the teinds of the defender's lands. 


But it was upon a different medium. The act 1693 was not thought 
to apply to this caſe, as there was no warrant putting the heritor in 
poſſeſſion of his teinds, on his purſuing the action of valuation; but 
then, on the other hand, there was no law for outing the heritor of 
the poſſeſſiou of his teinds, It was even queſtionable if, in ſuch a caſe, 
there is occaſion for a warrant. The heritor becomes defender, and 
is entitled to hold the poſſeſſion; and it is the genius of our law, that 
the heritor ſhould draw his own teinds. Indeed, if there mould be 
any mora on his part, the titular may have relief from the court. 


AQ. A. Lockhart. Alt. M. Queen. Clerk, Kirkpatrick, 


No. XXXVII. December 3, 1772 


THOMAS SCOT Deacon, and ANDREW MUGG E R- 
LAN Box-maſter to the Incorporation of Wrights, Coopers, &c, 


of Canongate, for themſelves, and as repreſenting aid [ncorpora- 


tion, 
Againſt 


ALEXANDER DICKIESON Glazier, and ON BON 
NAR and FAMES CUMMING Painters in Edinburgh. 


000% N. 


Declarator of the excluſive n of a corporation Juſiained, PIETY 
landing of the acts 15495, c. 3. and 1607, c. 4. pleaded in bar therc- 
of ; where encroachment was the queſtion, by members of another cor- 
poration having like n 


HE corporation of wrights, coopers, &c. in Canongate, | in the 


year 1770, brought an action of declarator againſt Dickieſon, 
Bonnar, 


EIT. 


* 


(6 


Bonnar, and Cumming, and ſome other individuals, and alſo againſt 
the corporation of wrights and maſons, and the magiſtrates of the city 
of Edinburgh, concluding, to have their excluſive rights and privi- 
leges, within certain limits, declared, and to be continued in the poſ- 
ſeſſion thereof, conformably to their ſeal of cauſe, and ratification and 
confirmation thereof, libelled; and conſequent uſe and wont: As al- 
ſo, to have it declared, that the defenders Dickiefon, Bonnar, and Cum- 
ming, and others particularly named, who are unfreemen, have done 
wrong in preſuming to uſe and exerce any of their trades or crafts 
within the foreſaid bounds ; and to have the whole defenders ordained 


to deſiſt therefrom in time coming. 


In this action, neither the corporation of wrights and maſons in E- 


dinburgh, nor the magiſtrates of Edinburgh, did appear; but Dickie- 
ſon, Bonnar, and Cumming, ſtated themſelves as defenders. In the 
courſe of the procedure before the Lord Ordinary, it was ſet forth, 
that, ſo far back as the year 1767, the purſuers in the preſent action 
had brought a proceſs before the ſheriff of Edinburgh againſt the de- 
fender Alexander Dickieſon, concluding for L. 50 Sterling of dama=- 


N : ges, and a fine of L. 10, on account of his working within the liber- 


ties of the Canongate; and alſo concluding, that he ſhould be prohi- 
bited from working at his trade there in all time coming : Thar, 
in this action, a proof was taken, d, on 26th October 1768, the 
ſheriff pronounced this interlocutor : * Finds it proven, that the gla- 
* ziers of Edinburgh have, for many years paſt, wrought in Canon- 
gate, though they have been ſometimes challenged for ſo doing; and 


+ C 


hat the defender in this proceſs has only done what he ſaw practi- 


ſed by others of the trade; therefore aſſoilzies him from this pro- 


* ceſs, reſerving to the purſuers to declare their excluſive privileges as 
© they ſhall be adviſed.” Theſe proceedings before the ſheriff were 
produced by the purſuers in this proceſs ; and they likewiſe exhibited 
two ſeveral condeſcendences as to their excluſive poſſeſſion, and bar- 
ring unfreemen, upon the defenders denying the ſame, 


Upon the whole, the Lord Ordinary pronounced the following in- 


terlocutor: Finds, that the wrights, coopers, &c. of Canongate, are, 


AE Fo Wn Oo 


by virtue of their ſeal of cauſe, charter, and other writs produced 
for them, a proper and regular incorporation; and, as ſuch, have 
been in uſe, many years beyond the time of the long preſcription, to 
act as a corporation, by electing officers, having a common box for 
the ſupport of their poor, by admitting members, barring unfree- 
men, and exerciſing other acts as a body corporate: And that, 
on the other hand, the work done by the defenders within the 
liberties of the Canongate, were no other than encroachments, 
which the purſaers were entitled to flop, and generally did ſtop 
when diſcovered : Therefore finds, that the purſuers, and the other 
members and tree:nen of their incorporation, preſent and to come, 
have the only rige and privilege to exerciſe their ſeveral arts and 
trades withio the borough of Canongate, and liberties thereof; and 


to.debar all untreemen from exerciling any of the ſaid arts with— 
in the bounds foreſaid. And finds, that the detenders Alexander 


Dickieſon, &c. did wrong in preſuming to exerciſe their trade with— 


in the ſaid bounds; and ordains them to deſiſt and ceaſe from en- 
| B b | * croaching 
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g | -croaching upon the purſuers rights and privileges within the ſaid 
u borough Ir Canongate, and liberties thereof, in all time coming,; and 
decerns and declares accordingly.” 

Pleaded in a reclaiming petition : This judgment falls to be altered, 
as well upon the public law, as upon the * circumſtances in 
which theſe purſuers ſtand. 

Excluſive privileges of ineorporations of any kind, as being con- 
trary to liberty, and inconſiſtent with the true ideas of commerce and 
public police, have, of later times, been by no means favourities of 
the law, which bath taken every opportunity of abridging and re- 


training them, and in ſeveral caſes hath cut them off altogether, tho 


ſanctified by the moſt inveterate .cuſtom. 
In particular, the evil conſequences ariſing from excluſive privileges 


given to thoſe employed 1n rearing and preparing buildings, whether of 


a public or a private nature, ſeem to have been early felt, and to have 
very ſoon attracted the attention of the legiſlature, inſomuch that, 
ſo far back as the year 1540, a ſtatute was made to remove ſuch ex- 
cluſive privileges altogether ; and, conſequently, to reduce incorpo- 


rations of wrights, maſons, glaziers, &c. to the ſimple privileges in- 
herent in every body corporate, of holding public funds, having a per- 
Jona ſlandi in judicio, a power to elect officers, &. but by no means to 
give the individual members, in the right of their admiſſion into the 


body -· corporate, any title to debar thoſe that were not members from 
uſing their trade, when and where they pleaſed. The ſtatute is chap. 
3. of the 7th parliament of James V. This ſtatute was enforced by 


another in the reign of James VI. viz. 1607, c. 4. 


Under the authority of theſe ſtatutes, ſo clear and explicit, and 
which, as being ſtatutes relative to public police, cannot run into de- 
ſuetude, the defenders, one of whom is a glazier, and the other two 
are houſe-painters, to which profeſſions the ſtatutes are undoubtedly 
meant to extend, apprehend they are ſecure, and might here reſt their 


defence, namely, that the purſuers are barred by the ſtatute 1540 and 


1607, from inſifting in this proceſs of declarator, which relates to their 
excluſive privileges alone, however they may be entitled to exerciſe the 
rights of a corporation, in electing office: bearers, being repreſented in 


council, having a common fund, and a right to purſue and defend. 


But, 240, the ſituation af the purſuers is extremely particular, The 


ſeal of cauſe, under which the purſuers claim a right, and of which 
no more than a notorial copy they have to produce, bears date 6th 


April 1612, but five years after the date of the act of pariiament laſt 
recited, and when no doubts could be entertained of its being a valid, 

a binding, and ſubſiſting law. It is granted by William Bellanden, 
Lord and Baron of the regality and barony of Broughton, with con— 
ſent of Dame Elizabeth Kerr, Lady Broughton, his mother, and tutor 
teſtamentar, for her intereſt. Of this ſeal of cauſe the corporation ap- 
pear to have obtained a charter of confirmation under the great ſeal in 
1627; and the ſeal of cauſe and charter were confirmed by one of the 
reſcinded acts of parliament 164.1, againſt which the maſons, wrights, 
&c. of Edinburgh entered their proteſtation. 


The 
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The ſeal of cauſe, one would think, was drawn up with a view to 
make it as contradictory to the ſtatutes as poſſible, though it bears ſo very 
recent a date after the latter of them; for it brings together into one cor- 
poration, veſted with excluſive privileges, almoſt every artificer that 
could be any how employed in building or repairing a houſe, from the 
maſon and flater to the wright and painter, It is no wonder then, 
that it was not tamely ſubmitted to by the inhabitants of the very ex- 
tenſive diſtrict, over which it was meant to extend. It appears, accor- 
dingly, that, towards the end of the laſt century, this corporation had 
been puſhing the claim to excluſive privileges pretty far againſt the 
inhabitants of North Leith, Canonmills, .&c. Thoſe people, however, 
were by no means inclined to ſubmit to a claim ſo prejudicial to their 
intereſt ; accordingly, they brought a proceſs before the court againſt 
the ſeveral corporations of Canongate, concluding reduction of the pre- 
tended ſeal of cauſe, and a declarator of immunity. On the other 
Hand, the corporation brought a counter-proceſs againſt . theſe inhabi- 
tants, and ſeveral tradeſmen within the barony, ſaid to have encroach- 
ed on their privileges, concluding an ample declarator of thoſe privileges 
within the whole bounds expreſſed in the ſeal of. cauſe. Theſe proceſſes 
appear to have been litigiouſly debated by both parties; and at length 
terminated in a decree of this court, paſſed in 1694, which is a decree 
cutting down. the ſeal of cauſe in queſtion, | | 

And, 3t1o, as to the poſſeſſion of excluſive privileges, ſaid to have 


been had by the purſuers, paſt the years of preſcription, the proof 


which has been attempted on the part of the purſuers, ſo far. from aiding 
their cauſe, really turns out againſt them, and ſhows that they have by 
no means been.in the poſſeſſion of the excluſive privileges they pre- 
tend, | | 

Anſwered : The defenders ſet out with .exclaiming againſt the ex- 
cluſive privileges of incorporations, as inconſiſtent with the true ideas 
.of commerce and public police, and which were meant to be remedied 


by the ſtar. of 1.540, entitled, Anent the conduction of craftſmen, con- 
fir med by an after ftat. in 1607. But, as theſe ſtatutes have long gone 


into diſuſe, and have not the moſt diſtant connection with the caſe in 
hand, it has been long the object of ſpeculation, and remains at this 
day as unſettled as it was at the beginning, whether theſe excluſive pri- 
vileges are . beneficial or hurtful to ſociety in general? If they are 
hurtful to . ſociety, the legiſlature can give relief; but, while the law 


ſtands as it does they are entitled to the protection of that law, againſt 
every. invaſion of their right. EE 


But, be that as it will, an objection of this kind comes with a bad 


grace from theſe defenders, who are ſo many members of the incor- 
porated trades in Edinburgh, endowed with the like excluſive privi- 


Jeges; and it will puzzle the defenders to aflign any good reaſon w 


theſe excluſive privileges ſhould be more obnoxious in the one caſe 
than in tte other. 


The ſtatutes of 1540 and 1607 have been repeatedly referred to in 
every queſtion of this kind, and uniformly diſregarded, as not only 
having gone into diſuſe, but as nowiſe applicable to the caſe, 


240, 


0 "OR ) 


240, A denial of the poſſeſſion of theſe excluſive privileges by the 


incorporations of Canongate, would carry a more plaufible appear- 


ance, were the queſtion now, whether theſe incorporations had acquired 


thoſe excluſive privileges by immemorial poſſeſſion, ſo as to give them 


a preſcriptive right? But that is plainly not the caſe: They had their 
Original ſeal of cauſe from the abbots of Holyroodhouſe ſome hun- 


dreds of years ago; they had a renewal of it after the reforma- 


tion from the Lords of Erection, ratified and confirmed by a charter 
from the Sovereign, with a ovodamurt, and the whole confirmed by 
an act of parliament. Under theſe titles, they have poſſeſſed their ex- 


cluſive privileges, without challenge, down to this day; ſo that the 


8 


defenders might, with equal juitice, diſpute their exiſtence as a corpo- 
ration. 


How far theſe privileges might be loſt by the negative preſcription, 


is not huzus loci, as no ſuch ſubjection is moved; but there is the leſs 


occaſion to be ſolicitous upon this point, as, from the depoſitions of 


the witneſſes taken before the ſheriff, : there is the cleareſt and moſt di- 


rect evidence, that, however particular offenders might eſcape obſerva- 


tion, or be connived at, they were, for the moſt part, not only chal- 
lenged, but were obliged to enter freemen with the incorporations of 


”— 


the Canongate, upon payment of the accuſtomed dues. 
3tio, The defence, founded upon the decree of this court in the 1694, 
if rightly underſtood, amounts to this, that, by the aforeſaid decree, 


the freemen of Canongate are, in effect, found to be no corporation 


whatever; or, which is equivalent, that they have no excluſive privi= 


leges. Where ſuch a corporation is to be found in any of the boroughs 


of royalty, regality, or barony, in Scotland, the purſuers are yet to 


learn; and, when the decree 1694 is fairly explained, ſo far from 
-availing the defenders, in the ſmalleſt degree, it is the ſtrongeſt piece 
of evidence againſt them. | 


As the magiſtrates and deacons of crafts in Edinburgh did concur 


with the incorporations of the Canongate in the declarator at their in- 
Nance, and were joint defenders in the other procels, they virtually not 


only acknowledged the corporations of the Canongate to have a legal 


eſtabliſhment, and as thereby, inter alia, entitled to debar unfreemen 


from practiſing their trades within the borough of Canongate, and its 


liberties, but did concur in maintaining that theſe excluſive privileges 


extended over the property-lands of the ſeveral heritors, as originally 


parts of the regality of Broughton; and, as neither the magiſtrates 
or council, nor the deacons of the incorporations of Edinburgh, do 


take part with, or give countenance to the defence that is now main- 
tained on behalf of the preſent defenders, however well ditpoſed, 


upon all other. occaſions, to extend their authority and privileges over 
the Canongate, it cannot but appear ſtrange that theſe defenders, as ſo 
many individuals, ſhould be ſo hardy as to maintain this litigacion in 


their own name. 


The reſult of the aforeſaid mutual proceſſes was a judgment, 8th 


February 1694, declaring the privileges libelled conform to their gifts 


and ſeal of cauſe, in favour of the incorporations of the Canongate, 


to be exerciſed by them within the borough of Canongate, and liberties 


thereof; 
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thereof; and declaring the immunity libelled in favour of the inha- 
bitants of the regality of Broughton, and the country included there- 
in, and that they are free of any ſervitude to the trades of the borough 
of the Canongate. een 
It were improper, on this occaſion, to enter on the queſtion, whe- 
ther the immunity aſcertained by theſe decrees was juft or unjuſt ? but, 
as the matter therein diſputed was, whether the excluſive privileges 
granted to the incorporations of the Canongate did extend over the 
lands of theſe heritors, which, by a contract in 1637, and charter and 
infeftment thereon, had been ſeparated from the regality of the Canon= 
gate, and erected into a ſeparate regality in favour of Herriot's Hoſ- 
pital; and, as this clearly imported an acknowledgment that the incor- 
porations of the Canongate did retain their excluſive privileges within 
the borough of Canongate, and its liberties, it is truly incomprehenſi- 
ble what argument can from thence ariſe, to infer that the freemen of 
the incorporations of Edinburgh are entitled to exerciſe their callings 
within the liberty of the Canongate. 
ObJerved on the bench: This is a queſtion alone between two in- 
corporations; and the incorporation of Canongate has juſt as good a 
right as that of Edinburgh. bs 


The Lords adhered,” 


Act. A. Lockhart. Alt Cre/bie. Clerk, Campbell. 
N AA December 5. 1772. 


The FU STI CES of PEACE for the ſhire of Clackmanan, 


Againſt | 


The MAGISTRATES and TOWN-COUNCIL of Stirling, 


patrons of Cowan's Hoſpital, and Mr THOMAS CA M P- 
ES 


HIGH WL YT 


Omiſſion of the requiſites in att 1669, c. 16, previous to an order of the 


Juſiices of Peace for the change of the road, fatal to the proceedings, 


13 juſtices of peace for the ſhire of Clackmanan, after various 


ſteps of procedure relative to a propoſed alteration of the road 


leading trom Alloa to Stirling, having, by their final ſentence, of date 
Oth June 1771, paſſed an order for the alteration of the ſaid road, in 
the manner thereby directed, conform to a plan or ſurvey taken of the 


0 grounds, 
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grounds, and authoriſed certain of their number to ſake out the courſe 
of the new road, agreeably to the line marked in the ſaid plan, re- 
* ſerving to Mr Campbell to apply to the juſtices, or otherwiſe, for 

© obtaining indemnification againſt Mr Chriſtie for the addition of the 


© new road now thrown-on his grounds by the. alteration, and of 


+ which Mr Chriſtie's grounds is relieved, either by obtaining a ſum 
* of money as an equivalent, or an exchange of ground, which may 
* be eaſily done by a proper regulation of the march between them at 
* the ſouth-eaſt point of Mr Chriſtie's property:“ Theſe proceedings 
were complained of by a bill of ſuſpenſion at the inſtance of the ma- 
giſtrates and town-council of Stirling, as patrons of Cowan's Hoſpital, 
and Mr Campbell of Cauſewayhead, through whoſe grounds the new 
road was propoſed to be carried; which bill having been paſted, and 
a remit granted to diſcuſs the ſame ſummarily, the Lord Ordinary 
took the cauſe to report; and the ſuſpenders, independently of other ob- 
jections and defences, having urged the omiſſion of the requiſites pre- 
ſcribed by the ſtatute 1669, in regard to aſcertaining the private party's 
damages previous to any alteration or enlargement of the road, as fa- 
tal to the proceedings in this caſe, the following Judgment was pro- 


nounced : 


f In reſpect that the decree of the juſtices does not proceed i in terms 
of the act of parliament 1669, and that, previous to the order 


would be due thereby to the proprietors of the ground through 
which the new intended road was to paſs, were not aſcertained; 
therefore, ſuſpend the letters, reſerving to the juſtices to take 
this matter into their conſideration de novo, and to proceed in 
terms of the act of parliament, and decern accordingly, 
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Act. Sl. Dundas. Alt. Al. Lockhart, Reporter, Coalſton. Clerk, Kirkpatrick. 


No. 


for the change of the road, the extent of the damages which 


6103) 


No. - | December 10. 1772, 


GEORGE AIKMAN Merchant in Glaſgow, 


Againſt 


FOUN HEPBU RN Surgeon in Edinburgh, and WILLIAM 
CAEAP Manufacturer there, his aſſignee. 


9 A L E. 


I ; Caſe where the purchaſer of an heritable ſubjet was found bound, either 
uo accept of the diſpoſition and progreſs offered, or to depart from the 
bargain, | 


| A Small houſe in this city belonging to Aikman having been adver- 
tiſed for ſale, William Cheap, who then occupied it as a ware- 

room, at the rent of L. 13 Sterling, firſt offered himſelf as a purcha- 
= ſer. But, as Cheap refuſed to give more than L. 100 Sterling, his 
> offer was rejected. 
© Shortly thereafter, John Hepburn wrote the following miſſive, dated 
September 28. 1770, to Aikman's doer, George Jeffrey: Sir, As I ſee 
2 * the ware-room, preſently poſſeſſed by William Cheap linen-draper, 
= © advertiſed to be ſold by you, I hereby offer for that ſubject the ſum 
of L. 150 Sterling; my entry to be at the term of Whitſunday next 
to come, and the price to be payable ar that term. And, for which, 
if this offer is accepted, I ſhall grant bond, with ſecurity to your ſa- 
tisfaftion.' | | | 
FP. S. The above offer I oblige myſelf to ſtand by under the penal- 
= © ty of L. zo Sterling over and above performance. 
On the ſame day, Mr Jeffery wrote to Mr Hepburn an anſwer, as 
follows: Sir, I have your's, of this date, offering me the ſum of 
I. 150 Sterling for the ware-room preſently poſſeſſed by William 
Cheap linen-draper, which I am impowered by George Aikman mer- 
2 © chant in Glaſgow, the proprietor, to diſpoſe of. And 1 hereby, on 
the part of Mr Aikman, accept of your offer; and ſhall execute the 
deeds neceſſary with the firſt conveniency. Your entry to be at 
Whitſunday 1771, and you to grant a bond, with ſecurity to my ſa- 
tisfaction, payable at that term; the diſpoſition to bear abſolute war- 
randice. And I oblige Mr Aikman to ſtand by this bargain, under 
the penalty of L. 3o Sterling attour performance.” 
In purſuance of this bargain, the title-deeds which Aikman had to 
> this houſe having been tranſmitted from the country, were delivered 


to Hepburn's doer to make out the conveyance ; but ſome exceptions 


being taken to the ſufficiency of the title, it was agreed that the im- 
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port of the objeAion, and what further ſhould be done for the pur- 
chaſer's ſecurity, ſhould be referred to a perſon converſant in thoſe mat- 


ters. Meanwhile, Cheap, then appriſed of the objection, made a bar- 


gain with Hepburn to take the purchaſe off his hand, and to give him 
five guineas above what was contracted to be paid to Aikman. Cheap, 
however, would not abide by the agreement made with Hepburn, for 
referring the flaw flarted to the title; and refuſed to pay rent or price, 

Aikman, thereafter, brought an action againit Hepburn, conclu— 


ding, that he ſhou'd be ordained to make payment of L. 150 Sterling, 


the ſtipulated price, with intereſt from Whitſunday 1771, upon re- 
ceiving a diſpoſition with abſolute warrandice, in*terms of the miſſive: 
Or otherwiſe, in caſe it ſhould be found that Hepburn was not obliged 


to accept of the progreſs of writs in the purſuer's perſon, that he, Hep— 


burn, ſhould be ordained to deliver up the miſſive granted to him by 


the purſuer's doer ; and the bargain thereby conſtituted to be declared 


void and null, and the purſuer at liberty to diſpoſe of the ſaid ſubjects 
at-plealure, Be. | 

In this action, compearance was made both for Hepburn and Cheap. 
The Lord Ordinary, after hearing parties, gave this interlocutor : 
* Finds the defender cannot be liable for the price of the ſubjects li- 
* belled till a ſufficient progreſs is produced.“ And, upon a repreſen - 
tation for Aikman, with anſwers, * Finds, that the reſpondents are not 
* bound, and cannot be compelled to give up the bargain which the re- 
ſpondent John Hepburn made with the repreſenter ; and that they 
are not liable to pay the price of the ſubjects fold, till a ſufficient pro- 


* grels is produced; and therefore refuſes the defire of the repreſenta- 


* tion, and adheres to his former interlocutor.' - 

Pleaded by Aikman in a reclaiming petition : The ſeparate conclu- 
ſions of the libel reſt upon the baſis of a moſt equitable maxim, viz. 
that a party is not at liberty to approbate one, and reprobate another 


part of a mutual agreement, He does not inſiſt upon implement of 


the bargain, if Mr Cheap chooſes to reſile from it; but gives him a 


fair alternative of retaining the tenement, with the beſt rights he is 
able to give, on payment of the price; or that he ſhall be ſet at liberty, 


the bargain itſelf, and every claim conſequent on it, being diſcharged ; 


while Mr Cheap, upon pretext of a defeCtive title, at the fame time 
that he holds faſt the bargain, refuſes to pay a farthing of the ſtipula- 


ted price, 1 | 
The title, the defect of which is the foundation of this moſt un- 
gracious plea, though, no doubt, liable to the ſingle objection laid hold 


of by Mr Cheap, viz. that, though the adjudicaiions and other rights 


are now compleated by infeftment, yet he is inſecure till the poſitive 
preſcription is run, is nevertheleſs ſuch as moſt purchaſers of a ſmall 
urban tenement would be ſatisfied with. There is a decree of adjudi- 


cation as old as 1717 for L. 1713 Scots; a ſecond deci-e of adjudica - 


tion in 1721 for L. 2412 Scots; a third decree of adjudication in 1722 
for L. 675 Scots; the amount whereof is far beyond the real value of the 
houſe. Add to this, that the purſuer, a young man, in very good circum— 
ſtances, is bound to give abſolute warrandice; and has, belides, of- 


fered the beſt corroborative perſonal ſecurity, or to refer what ſecurity 
5 he 
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he ſhould give to the defender's own counſel. Mr Cheap well knows, 
that the purſuer has no real eſtate whereon to give real warrandice, 
He alſo knows, that the heirs at law of the perſon againſt whom the 
decrees of adj cation were obtained, cannot be diſcovered. And it 
is moſt unreaſonable to inſt?, that the price ſhonld lie with him for 
forty years, till the long preſcription runs; or, that the purſuer ſhould 
inveſt the ſame in a real eitate, whereon to give Mr Cheap ſecurity by 
real warrandice, ; | 

In the next place, if Mr Cheap will not abide by his bargain, and pay 
the price, upon receiving the beſt progreſs that the purſuer has to give, 
he cannot, with juſtice, object to its being annulled, and either party 
reſtored to their original ſituation: In a word, that Mr Cheap thall re- 
tain his money, and the purſuer his houſe. And a deciſion of this court, 
November 14. 1738, Earl Morton contra creditors of Cunningham of 
Boquhan, cited in the dict. tit. Sale, at the ſame time that it eſtabliſhes 


the doctrine here maintained, appears to be perfectly applicable to the 


preſent caſe. * A purchaler at a public roup ſeeking a defalcation upon 
account of the teinds purchaſed by him along with the ſtock, to which 
he alledged the bankrupt had no good right, it was anſwered, that he, 
purchaling with his eyes open, knowing the nature of the rights to the 
ſubject, and having alſo the creditors bound in abſolute warrandice for 
© the ſums they receive, there ought to be no defalcation; the Lords 
* found the purſuer is not entitled to a deduction of the price, bur that, 
* it he would, he might give up the bargain. It was taken notice of, 
© that the caſe was not of a total want of right; here was a right ex 
* facie good, the purchaſer only ſtarring objections, which were never 
«* ſuſtained, to infer a defalcation of the price.“ In teims of this deci- 
ſion, and the argument upon which it proceeded, the purſuer can truly 


& K 


ſublume, that Mr Cheap purchaſed with his eyes open, and when 


thoroughly privy to the real Rate of the rights. 

Anſwered: In order to make good the bargain upon the part of the 
defenders, the price ſtipulated by the miſhves was, on the 15th May 
1771, offered, in Britiſh gold, under form of inſtrument, to Mr Jet- 
frey, upon his delivering a formal diſpoſition of the ſubjects, with 
a ſufficient progreſs of writs, which was not complied with, And, 
when the proceſs came to be debated before the Lord Ordinary, 
the defenders declared they were willing to accept real warrandice ; bur, 
as the purſuer declined to give that, they were atloilzied from the ac- 
tion. 

There is no point better eſtabliſhed in the practice of this kingdom, 
than that a perſon purchaſing heritable ſubjeQs for an adequate price, 
unleſs there were an expre{s ſtipulation to the contrary, is not only en- 
titled to a diſpoſition with abfolute warrandice, but is allo enti— 


tled, before payment of that price, to receive a legal, compleat pro— 


greis; without which laſt, abſolute warrandice. however apparently 
good at pretent, may, in a very ſhort time, come to be of no avail, 
And this principle the purſuer ſeems not much ditpoſed to conteſt ; but 
urges, that the progrels offered is forſootii more ſecure than molt he- 
ritors in this city can boalt of. he progreſs, however, if it may be 
ſo called, is ſuch as no perſon would receive, were he even paying bu: 


D d half 


(106) ö 


half the value. The pretence, that it is impracticable for him to give 
a better one, is nugatory. It is in the power of the purſuer to fu fill 
his contract, and cure his title to the ſubject, either by ſuing a decla. 
rator of expiry of the legal, or by buying in ſuch intereſt as remains 
in the heirs at law of the real proprietor entitled to the redemption of 
the premiſes; or he may, as required by the defender Cheap, con- 
ſtitute (in cruſt) a real warrandice upon other ſubjects, a thing in itſelf 
perfectly reaſonable, and which is generally done in caſes of this na- 
ture. 

The purſuer knew beſt the ſituation of his own tenement ; and, if 
he had not a ſufficient progreſs, he ought not to have expoſed it. Me 
Cheap cannot part with his purchaſe, which he made for his »ſpecial 
accommodation; and, if the purſuer will not comply with what has 
been required of him, he has no title to demand the interpoſition of 
the court in his favour, either as a court of law or equity. N 


The Lords find, that the defenders are bound either to accept of 
the diſpoſition and progreſs offered, or to depart from the bar- 
gain, and repone the purſuer to the poſſeſſion ; and, in reſpe& 
* 1t appears that Mr Cheap knew the defect in the progrels at 
* the time when he made the bargain with Hepburn, therefore, 
find him liable in the expences of proceſs, and remit to the Oc 
* dinary to proceed accordingly.' 


A reclaiming petition was refuſed without anſwers. 


; Act. R. Sinclair. Alt. M Laurin. Clerk, Tait. 


N. B. In this caſe, the progreſs offered did not appear to be ſufficient; | 


and tho' ſtrictly the buyer is entitled to performance, yet it was con- " 
{idered, that, as here the ſeller could give no better progreſs, it came to be 
fattum impracſabile, which reſolves every bona fide contract, and then, h 
damnum et intereſſe ſubit to the other party: But, to permit him to keep d 
poſſeſſion without either paying the price or rent for the ſubject, was v 
contrary to equity, more eſpecially, that Cheap purchaſed from Hep- te 
burn, conſcious of the flaw in the title: And, as there is no evil with= {7 8 
out a remedy, and that neither party could alledge direct damage, a 
diſſolving the contract ſeemed an equitable relief within the power f d 
the court. W th 
Againſt this judgment, and a 8 one of the Lord Ordinary, I w 
© Appointing the defenders to declare their option, whether they will be 
* accept of the diſpoſition and progreſs offered, or depart from the re 


"th * bargain in terms of the interlocutor of the whole Lords, an appeal 5 
I having been taken by Cheap, the judgments were affirmed by the Houſe nu 
| of Lords, April 30. 1773, with L. 100 colts, 
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No, XI.. | December 10, 1772. 
FAMES WATSON Advocate in Aberdeen, 
Againſt 


FOHN ROBERTSON, eldeſt Son procreate between John Ro- 
bert/on and the deceaſed Violet Gray his Wife; and the ſaid FO AN 
ROBERTSON OR Adminiſtrator in Law to his Son, 


MARRIED WOMAN. 


A married woman's perſonal obligation in an heritable bond, ſubjoined te 
which, as a corroborative ſecurity. ſhe came under an obligation like- 
wiſe to infeft the creditor in a ſubject properly belonging to herſelf, 
not _— to be the foundation of a proceſs of adjudication against 
Her heir. 


IOLET and Janet Grays, two ſiſters, and joint proprietors of a a 
tenement in Aberdeen, and John Robertſon huſband to Violet, 
having borrowed L. 150 from Patrick Wilſon, did, by heritable bond, 


dated June 19. 1755, and ratified by Violer the 26th of ſame month, 


with one conſent, bind and oblige themſelves, their heirs, &c. to pay 
to the ſaid Patrick Wilſon, his heirs or aſſignees, the ſum of L. 150 
Sterling at the term of Whitſunday 1756, with intereſt and penalty ; 
and, for Wilſon's further ſecurity, and more ſure payment, without 
derogation to the perſonal ſecurity, or innovation thereof, but in fur- 
ther corroboration of the ſame, accumulando jura juribus, Violet Gray, 
with conſent of her ſaid huſband, and the laid Janet Gray for herſelf, 
bound themſelves to infeft him and his forefaids, heritably, but under 
reverſion, in the foreſaid tenement of land, and pertinents, declaring 
the lame to be redeemable, upon payment of the principal ſum, an- 
nualrent, and liquidate expences. 

Violet and Janet Grays, and John Robertſon, granted another he- 
ritable bond over ſaid ſubjects to George Turner, for L. 60 Sterling; 
and, for ſecurity, granted an obligement to infeft in the ſame terms 
with that in the former one. This bond was allo duly ratified by Vio- 
let Gray ; and having been thereafter aſſigned by George Turner to 
Patrick Wilſon, creditor in the firſt bond, he was infeft upon both. _ 

| Violet 
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Violet Gray having died, and Janet having diſponed her half of the 
Jaid tenement, under the Durden of the half of the ſaid heritable debts, 


to George Bean, to which half, under the like burden, William Sorta. 5 


ton acquired right, and entered into poſſeſſion, Patrick Wilſon, creditor 
in both bonds, brought an action at his inſtance before the ſheriff of A. 
berdeen, upon the perſonal obligements contained in theſe bonds, a— 

ainſt the ſaid William Swinton and John Robertſon ſenior, and alſo 
againſt John Robertſon junior, as lawfully charged to enter heir to 
Violet Gray his mother, and his tutors and curators, for pavment of 
the two principal ſums before mentioned, and annualrents thereof, and 
liquidate expences ; and obtained decree in ablence againſt them. 

ames Watſon, as deriving right from Wilſon to the foreſaid two 

bonds and decree, executed letters of ſpecial charge, at his inſtance, 
againſt John Robertſon junior, charging him to enter heir in ſpecial to 
his ſaid mother Violet Gray, in the ſaid ſubjects; and then brought 
an action of adjudication againſt him before this court, founding upon 
the two heritable bonds and decree of conſtirution above mentioned ; 
and ſubſuming, that the ſeveral tums of money, contained in the fore- 
ſaid decree of conſtitution and aſſignation thereof, in his favour, are 
yet unpaid ; and, therefore, concluding, that, in terms of the act of 
parliament, the lands ſhould be adjudged to him in payment and ſatiſ- 
faction of the ſaid ſums, principal, annualrents, and penalties, as the 
ſame ſhall extend at the date of the decree. 


The defenders obiected: That, though the obligation to infeft might 


be valid, and accordingly has been carried into execution, and the cre- 
ditor put in poſſeſſion of the rents, which are more than ſufficient to 


pay the annualrents, yet the perfonal obligation upon Violet Gray, in 


theſe bonds, was void and null, being granted by a wife ftante matri- 
monio; and that, therefore, the proces of adjudication, which was 
founded upon theſe perſonal obligations, is inept, and fell to be diſ- 


miſſed. But the Lord Ordinary proceeded to oy decern, and de- 


clare, in terms of the libel : 

And, upon adviſing a repreſentation and e Fronowitsetl the 
following interlocutor: Finds, that an heritable bond granted by a 
* wife, ſante matrimonio, with conſent of her huſband, can be made ef- 
* feQual againſt her lands by adjudication, if the money is not paid; 


therefore, refuſes the deſire of the repreſentation, and adheres to the 


* farmer'interlocutor.” 

Fleaded in a reclaiming verifion for Robertſon: His defence is 
founded in the law of Scortantt, and has been eſtabliſhed by a variety 
of deciſions abridged in the Dictionary, under the title Huſband and 
IWife, vol. I. p. 398. 400. 

Theſe deciſions are approved of by Stair, in \ bis inſtitute, tit, Conju- 

gal obligations, F 16. ; and by Bankton, vol. 1. p. 126, who ſays of 
ſuch obligations, © that they are intrinfically at and the judges will 
© ex officio reject them, ſo that they cannot be the ground of diligence 
* againit her perſon or eſtate, perſonal or real. 

The ſingle deciſion referred to by Watſon, in ſupport of his adju- 


dication, is thus abridged in the Dictionary: 1 bond granted by a 
| wife, 
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wife, Nante matrimonio, with conſent of her buſband, was ſuſtained, 

_ © hecauſe the creditor had granted back- bond, that he was only to make 
© uſe of the ſame to lead an adjudication, whereby i it only had the effect 
of a diſpoſition.“ Stair, 23d January 1678, Bruce contra Paterſon, 

But to this the defenders anſwer, in the firſt place, that, ſuppoſing 
the decifion did apply, yet, as it is ſingle, it can not be put into the = 
balance againſt the ſeries of deciſions, autient and modern, on their 1 
ſide. And, ſecondly, it does not apply ; for it appears, upon looking | 
into the caſe, as collected by Stair, that the bond was a truſt- bond 

ranted for the purpoſe of leading an adjudication againſt certain lands, 
to which the wife was heir apparent. | 
Anſwered: lt is triti juris, that a wife can, with conſent of her 
huſband, diſpoſe of her lands at pleaſure, She can diſpone annualrent- 
rights out of her lands; ſhe can grant her lands in wadſet; and, in q 
both caſes, it will liver, from the nature of the thing, that ſhe can | N 
grant clauſes of requiſition | in theſe rights, to enable the creditor to call 4 
for his money, which, in default of payment, will entitle him to ad- 
judge the eſtate. 

And, therefore, though a wife cannot grant any obligation, to be the 
ground of an action againſt her perſon; yet it does not occur what ob- 
jection can lie, why her obligations ſhould not be effectual to produce 
action againſt her eſtate; and, indeed, it would be incongruous to ſay, 
that a wife can grant an heritable bond over her eſtate, in ſecurity of 

a ſum of money, and that the creditor ſhould not have it in his power, 
upon a refulal to pay, to acjudge her eſtate therefor ; and, according- | 
ly, the court has frequently decided, that a bond granted by a wife, 
ſaante matrimonio, is a good ground of diligence againſt her eſtate; Hare. 
voce ſfante matrimonio, No. 878. p. 248; Stair, 23d January 1678, 
Bruce contra Paterſon, cited in Dict. vol. 1. p. 399; and Stair, 15th 

December 1665, Ellis contra Keith. ; 

It is therefore a moſt erroneous ſuppoſition, that every obligation 
granted by a married woman, is intrinſically void and null. There is 
only competent to her an exception againſt the debt, which will pro- 
tect her from being perſonally liable; but ſtill it is the foundation of 
an action, and which will have the effect of attaching her eſtate, as ap- 
pears from the deciſions above mentioned, and many others which 
might be quoted: Thus, an heretrix, with conſent of her huſband, 

* diſponed her lands, and became bound for warrandice and delivery 
© of a progreſs, Theſe obligations were not found null, though grant- 

© ed by a wife, flante matrimomo; for, if a wife can ſel] her heritage, 
© jt muſt follow that ſhe can involve herſelf in rational obligations re- 

lative thereto; Stair, 21ſt January 1674, Ridpath contra Yair—Ag 
© an heireſs may wadſet her lands, with her huſband's conſent, though. 
* the wadſet-ſum go to the huſband, ſo ſhe may bind herſelf to pay 
* back the money upon requiſition, as a part of the contract of wad- 
ſet;' Hope (huſband) 3d February 1617, Gordon contra Gordon, 
Dict. vol, 1. p. 400. 401. 

Theſe deciſions appear very much in point; ; nor are the principles 
thereby eſtabliſhed ſtruck at by the deciſions cited on the other ſide 


from the Dictionary. 
| | E e | Thus, | 4 


* * 
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bus, in the caſe of Mitchelſon contra Moubray, 3oth January 
- 5, when the deciſion comes to be looked into, as collected by Durie, 
in that 1 the heritage did not belong to the wife, 
"BA to the buff ind. the wife having only. hte n infeft therein by him in 
a copſunct- fee, for her liferent- right; and the heritage having been 
up 3 for the kuſband's debt, the wife had been prevailed on to de— 
e before a judge that ſhe renounced her terce, liferent right, &c. 
She afterwards challenged the right bf the 


cl 
at 7 ratified the appribing. 
apprifer, on her prior bo rent -infetrment; and concluded, that the could 


notſhe bound by the ra ation, as ſhe had never ſigned it. The prin- 
cipal point in difp Ute was, . nether the ratification was good, though 
nor ſigned by her? Ard it is no wonder that the court ſhould in that 
caſe find, that the appriſcr could nor compete with her, | 
Again, in the cale of Shearer againſt Kerr, there likewiſe the heritage 
belbnged to the huſband, not to the wife; and all that the wife craved 
was, that ſhe thould be preferred for her liferent on the iurplus mailis 
and duties; for ſhe admitted, that the real right of annualrent was a 
burden on the ſubject ; and, accordingly, the Lords in the deciſion 
burdened her with the annualrent bygone, and in time coming. And, 
in both theſe caſes, the queſtion occured with the wives themlelves , not 
with their heirs or ſucceſſors. | 
Neither of theie dectiions, therefore, meet the preſent caſe; nor does 
there appear any thing in our law, that denies the. proper effect of legal 
diligence againft a marricd woman's eſtate, deduced upon any obliga- 
tion of her's relating thereto ; and ſo, where the hath granted an in- 
feftment of annualrent, with a clauſe of requiſition in tavour of the 
creditor, he may thereupon, in default of payment, lead an adjudica— 
tion againſt the eſtate, which ſeems to be the natural reſult of the power 
which the law gives a wife to grant infeftments of annualreut over her 
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eſtate. 
It will not be doubted, that a wife, who is an en heir in an 


eſtate, can grant a truſt: bond to be the foundation of making up titles 
to that clhate by an adjudication ;j or that, when, with confent of her 
hufband, ſhe grants a diſpoſition of her lands, with an obligation to 
infeft, but without procuratory or precept, this obligement of het's 
may be made the toundation of an adjudication in implement ; for, it 
ſecms inconſiſtent to ſay, that a wife can diſpone her lands, and not 
be obliged to make the deeds the has granted for that purpoſe effectual; 
and if, in theſe cates, a wiſe's obligement can lay the foundation for 
an adjudication, there ſeems to be no reaſon why a creditor, to whom 
the has granted an intettment of annualrent, with a claute of requiſi— 
tion, ſhould not have the lame power of making luck n. cttec- 
tual againſt her eſtate. 

In a word, it would appear that a wife's obligation, in ſo far as it 
relates to her heritage, is valid ad Hunc Heclum, to entitle the eredi— 
tor, in ſuch obligation, to carry the ame into execution againſt the 
eſte. | 
Keplied : This argument was urgcd in all the caſes above quoted, 
for proot of which the detenders appeal to the cate of Shearers in 


1715, which is thortly, but CI collected by Frelident Dalrymp'e, 
| No. 


No. 144. There the Lords * found the obligation fs ſhont ti het 


(um) 


if 


: aCJudication) upon the perional obligerueut null as to the wil 
reiß 

This deciſion is directly in point to the ſine caſe; for it makes 
no difference that the queſtion there was with the wife hert-!! not 
with the heir. A donation made, by a wife to ber hiſband is not null, 
but only revocable by her, if ſhe chuſes to uſe the privilege the law 


gives her; bur, if the does not uſe it, as the deed was valid from the 


beginning, it mult be good againſt her heir: But a perſonal obligation, 


| granted by a wife, flante matrimonio, is annulled by the law from the 


beginning; and though, perhaps, by ratification or homologarion, after 
her huſband's death, ſhe may validate ſuch obligation; yet, if ſhe dies 
without taking any ſteps to remove the nullity, it muſſ continue and be 
plcadable by her heir after her death, equally as it would have been by 
herfelt during her lite, 


© The Lords find, that an adjudication cannot proceed on the per- 


* ſonal obligation of a wife /fante matrimonio; therefore, ſuſtain 


the defences, aſſoilzie, and decern,” 


AQ. J. Deuglar. Alt. M Laurin. Clerk, Tait 


No, EE | | | December 12, 177 


WILLIAM MEFFERTEL 
Againſt 
UC H 3 — , 


PACTUM CONTRA BONOS MORES. 


Action refuſed on a mifſrve in that predicament, 


HE Lords adhered to an interlocutor of the Lord Ordinary, * ſuſ- 
* taining this reaſon of ſuſpenſion of a decree of an inferior 


court, that the miſſive libelled on was contra bonos mores.” 
The miſſive was of the following tenor: * March 27. 1766, Sir, As 
* you have, of this date, given me your miſſive to give no oppoſition 


in the proceſs of exhibition and reduction of the verdict of a Jury at 
| * your 


i 
+4 
l 
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vour inſtance againſt Janet Stevenſon, my ſpouſe, for which I pro- 
miſe to pay you L, 155 Sterling, in caſe I ſucceed in 20 proceſs, as 
witneſs my hand.“ 

The relative miſſive was of this tenor: March 27. 1766, Sir, As 
you have, of this date, given me your miſhve for L. 155 Sterling, 
in order to yield all claim of defence in the proceſs of exhibition of 
the verdict of a jury, wherein your wife Janet Stevenſon is found 
* fatuous, ſo I hereby promiſe to give you no oppoſition in any re- 
ſpect in the reduction and exhibition of ſaid verdict, or any other 
in my name, or for my behoof, by either word or writ, from me, 
in any manner of way ;* and, upon the ſucceſsful iſſue of the pro- 
ceſs of reduction therein mentioned, the preſent action for payment of 
the ſtipulated ſum of L. 155 was brought, and, prima inſtantia, a decree 
paſſed for it, which the court reverſed. 
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AQ. W. Nairn. Alt. Rae. Clerk, Campbell. 


No. XLII. | December 18. 1772. 


The DU R E of 6 ORD O N and others, 


Againſt 
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The COMMISSIONERS of SUPP LY for the ſhire of Banff. 
COM MISSIONERS 0 F SUPPLY. 


| | Interpaſition of the court upon a complaint — Commiſſioners yy 5 
| f for dilatory procedure in the diviſion of a valuation. | 
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HE Duke of Gordon and others cd by a bill of advo- 
cation, of the proceedings of the commiſſioners of ſupply of the 
ſhire of Banff, upon an application made to them for a diviſion of a 
cumulo valuation, as dilatory and fruſtraneous; in ſo far as that, after 
a proof led, and when matters were fully prepared, in place of pro- 
ceeding to the diviſion upon the 7th current, they had pronounced the 
following interlocutor: * The meeting having conſidered the proof, 
with the rentals thereof, made out by Mr Ros, (agent for the Duke 
of Gordon), and whole former procedure in the cauſe, they make 
* avizandum therewith until the 2 3d February next, to which day the 
meeting was adjourned. 
Judgment was given upon the bill of advocation as follows : : 


The 
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The Lord Ordinary, after adviſing with the Lords, refuſes this bill 
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at the inſtance of the Duke of Gordon, and others; but remits 
the cauſe to the commiſſioners of ſupply, with this inſtruQtion, 
that the commiſſioners of ſupply for the ſhire of Banff, or any 
five of their number, do meet at the town of Banff in the place 


where their meetings are commonly held, upon Thurſday the 


7th day of January next, by io o'clock in the forenoon, and 
not ſooner, and do proceed directly to expedite the diviſion of 
the valuation of the ſeveral lands contained in the petition to 


them at the inſtance of the complainers ; and, in order that 


the ſame may not be diſappointed, or poſtpaned improperly, 
that the ſaid commiſſioners, or their quorum forefaid, at the ſaid 
meeting, do forthwith take under their conſideration the proof 
that has been already adduced of the real rents of their ſeveral 
lands, with any objections that may be ſtated thereto, and to 
proceed and determine upon the fame, unleſs the complainers 
ſhall inſiſt ro adduce any additional proof, by laying further e- 
vidence before the ſaid commiſſioners, either by writ or wit— 
neſſes; in which caſe, that the ſaid commiſhoners do proceed 
to receive ſuch evidence in writ, or examine ſuch witneſſes as 


| ſhall be adduced, reſerving the conſideration of any objections 


till the proof be concluded, and then to proceed immediately 
and determine upon the ſaid objections and import of the proot, 
and in the diviſion accordingly ; and, if the commilſſtoners ſhall 


find it neceſſary to adjourn their meetings, by reaſon of a quo- 


rum of five of their number cannot be got to continue together 
till the affair be concluded, in that caſe the adjournment ſhall be 
made to the firſt day thereafter, that any five of the ſaid com- 
miſſioners ſhall declare their willingneſs to attend at the ſame 
place and hour, in order to proceed in the ſaid matter with diſ- 


patch; and, if any further adjournment or adjournments ſhall 


be found neceſſary for the want of a quorum willing to fit long- 
er, that the ſame ſhall be made according to the ruie above 
mentioned ; and that no other buſineſs be taken up by the com- 
miſſioners at the ſaid meetings till the diviſion of the complain- 
ers lands be concluded; and that no adjournment made by the 
majority of any of the ſaid meetings do hinder or prevent any 
five commiſſioners who are willing to proceed in the diviſion, 
in terms of the inſtructions aforeſaid. And, ally, that the 
clerk, by himſelf, or a deputy for whom he ſhall be anſwerable, 
do attend the meetings regularly, while a quorum of five com- 
miſſioners continue together in ſaid affairs; and the Lord Or- 
dinary appoints. the complainers to give public intimation of the 


appointment of ſaid meeting by advertiſiog the ſame,” 


: Reporter, Aloa. Clerk of the bills, 
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No, XLIII, January 13. 1773. 


WILLIAM INNES of Sandſide, and others, Creditors on the 


Eſtate of Stircock, 
Againſt 


ALEXANDER SINCLAIR of Barrock, 


DISCUSSION OF HEIRS. 


A decree of conſtitution taken againſl the heir. male ſingly, in an action 


for the predeceſſor's debt, whereim the heirs of line had been alſi cal- 
led, and offered to renounce, but did not, found liable to challenge for 
want of proper diſcuſſion, and as being in other reſpecls wrrezul I; 
and the objection ju uſtamed « as relevant ta reſtrict the adjudication led 
thereon to a ſecurity. 


N the ranking of the creditors of Stircock, Sinclair of Barrock 
founding upon a bond of proviſion granted by Francis Sinclair of 
Stircock to Katharine Sinclair, his ſiſter, for 2000 merks, with the 
decree of adjudication, and other diligence following thereon, Oy” 
ed in his favour, the other creditors proponed objections to this inte 
reſt; in particular, that the action of conſtitution upon which the 
adjudication proceeded, having been brought both againſt the heir— 
male and the heirs of line, was improperly carried on againſt the heir- 
male only, without any diſcuſhon of the heir of line; and that the 
procedure in it was erroneous and inept, 

The Lord Coalſton Ordinary * ſuftained the objection to the decree 

* of conſtitution, as relevant to reſtrict the adjudication to a ſecurity 
for the principal ſum, annualrents, and neceſlary expences accumu- 
© lated at the date of the decree of adjudication,” 

Pleaded by Barrock in a reclaiming petition : The decree of conſti- 
tution upon which the adjudication afterwards followed, is well found— 
ed; and there is nothing folid in the objeQtion moved againſt it. 

George Sinclair was brother german and heir-male and ſucceſſor of 
Francis Sinclair, the granter of the bond, and lawfully charged to cn- 
ter heir to him; and, as he did not renounce, this was a fünften paſ- 
ſive title for founding a decree againſt him. The only deteace that 
was inſiſted upon by him, was, that the heir of line ought to be finſt 
diſcuſſed; and, to remove that defence, it was replied on the part of 
the purſuer, chat the heir- male was bound to relieve the heirs of line g 
and, of this fact, the purſuer was allowed a proof; but which proof 
does not appear to have been taken, 


If 
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not taken. 


queſtion. 
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If that proof had been abſolutely neceſſary to ſupport a decree a- 
Hainſt the heir- male, there might be ſome room for alledging, that the 
decree againſt George Sinclair was not ſtrictly regular. But the proof 
there allowed was, in no reſpect, neceſſary for ſupporting the decree. 
The decree was extremely well founded without it; and, of conſe- 
quence, it can afford no objection to the decree that ſuch proof was 

And, in order to explain what is thereby intended, the petitioner 
apprehends, the benefit of diſcuſſion is not a good defence to the heir- 
male, when convened for payment of the debts of his predeceſſor, 


unleſs he, at the ſame time, points out an eſtate that can be taken up 


by the heir of line: And ſo it was determined by the court, February 
1662, Floyd contra Duke of Lennox; where, in a proceſs againſt an 
heir-male, the Lords * found no neceſſity to diſculs the heir of line, 


s unleſs he had a viſible eſtate that could be affected.“ In the preſent 


caſe, no eſtate was condeſcended upon which the heir of line was en- 


titled to take up; nor, in fact, were the heirs of line entitled to any part 


of their father's eſtate; the whole devolved upon George the brother, 
and heir-male of Francis, who was then in poſſeſſion of all his bro- 
ther's eſtate; and it is in the right of the apparent heir of George that 


the foreſaid objection is now ſtated, 


- 


But, 2zdo, Suppoſing, for argument's ſake, that it had been neceſſary 


to diſcuſs the heirs of line, they were ſufficiently diſcuſſed by their 
offering, to renounce to be heir to their father; after which, it became 


altogether unneceſſary to prove, that the heir-male was bound to re- 


Heve the heirs of line of the debts, in order to found a decree againſt 


the heir-male. After the heirs of line had taken a day to renounce, 
and no ſubject was condeſcended upon as belonging to them, a decree 
againſt George Sinclair, the heir-male, was, unqueſtionably, well found- 


ed, independently of any ſuch proof. 


That the renunciation of the heir of line is a ſufficient diſcuſſion to 


found an action againſt the other heirs of the debtor, is a propoſition 


that cannot admit of diſpute. At the ſame time, whether the heirs of 
line renounced or not, as they offered to renounce, and a day was al- 


ſigned to them to produce a renunciation; and, as Stircock, the heir- 


male, did not deny the paſſive titles, or condeſcend upon any ſubje& 
belonging to the heirs of line, there was clearly no neceſſity of far- 
ther diſcuſhng the heir of line; and the decree obtained againft Stir— 
cock is a good, effeQtual, and regular decree. It was incumbent on 


Stircock to have renounced, or denied the paſſive titles; but, as he 


did neither, the purſuer was entitled to have decree againſt him, with— 
out bringing any proof of the tranſition between him and the heirs 
of line; though, at the ſame time, there was a decreet arbittal on re- 
cord, by which George Sinclair was expreſsly ordained to relieve the 
heir of line of all debts and deeds contracted and reſting by the laid 
Francis Sinclair preceding his death, and eſpecially. of the debt in 

Anſwered : From the procedure in the action of conſtitution, it ap- 
pears, in the %%% place, that, by a final interlocutor pronounced by 


ie Lord Ordinary, and acquieſced in by the partiics, it was necetfary, 


before 
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before decree could be obtained againſt the heir-mile, that the al- 


ledged obligation upon him, to relieve the heirs of line, ſhouid be pro. 
ven /cripto; and a day was aſſigned to the purſuer for bringing this 
proof, and diligence granted. 2dfy, That no ſuch proof was ever 


brought, or attempted, nor any thing done, in compliance with the 


Lord Ordinary's interlocutor; but the cauſe having ſlept, and having 


been afterwards wakened, the purſuer craved, and obtained decree, in 


abſence, againſt George Sinclair, the heir-male, without any further 


diſcuſſion of the heirs of line, without any renunciation being given 


in by them, and without inquiring whether the heir male was bound 
to relieve them or not. 3%. That this wakening was not ſo much as 
executed againſt the heirs of line, but only againſt George Sinclair, the 
heir- male; nor is any interlocutor pronounced, either of aſſoilzieing 


the heirs of line, or otherwiſe. Aud. /a/ly, it does not appear that, 


when the proceſs was wakened, and given out to fee, and returned, it 
was enrolled before the ſame Oriicary betore whom the original pro- 


ceſs depended. It would rather ſeem to have been called in the outer= 


houſe before the Ordinary of the week, from whom decree. in abſence 


was obtained, 


The whole of this procedure was moſt inept; and Barrock tow not 


attend to the nature of the objection, when he argues, that, as the 


heirs of line had ſucceeded to nothing, therefore it was not neceſſary 
to diſcuſs them. In the f#r/ place, it was noi pretended, by either of 
the parties, in this cale, 'thatithe heirs of line had taken nothing ; on 


the contrary, it was wel known to all of them, that, by a decreet- 


arbitral pronounced between the heir- male and heirs of line, the ſuc- 
ceſhon had been divided, the bulk of -the eftate of Stircock had been 
given to the former, and the lands of Bilbſter, with L. 10.000 Scots of 
money, to the Jatter, for which the heir-male was decerned to grant 
an heritable bond, Had it been pleaded, therefore, that no eſtate 
could be pointed out, to which the heirs of line had ſucceeded, it would 
immediately have been anſwered, that there was ſuch an eſtate which 
could be pointed out; and therefore the decifion, in the caſe of Boyd 
againſt the Duke of Lennox, does not in the ſmalleſt degree apply. 
But, 24ly, the procedure muſt be taken as it ſtands, and not what it 
might have been, had the cauſe-been pleaded in a different way, and 
had other defences and anſwers, &c. been ſtated. The purſuer of the 


conſtitution did not diſpute that it was incumbent on him to diſcuſs 


the heirs of line, or, at leaſt, to ſhow that the hejr-male was primarily 
liable, in conſequence of an obligation upon him to relieve the heirs 


of line, It was pleaded for the heirs of line, that they were willing 


to renounce; but, in fact, they gave in no renunciation ; nor would 
it have been proper for them to do ſo; and the other parties, viz. the 
purſuers, and George Sinclair, the heir- male, joined iſſue upon the 
proof of a fact which was admitted to the purſuer's probation, viz, 
that George had obliged himſelf to relieve the heirs of line. 

In theſe circumſtances, how 1s it poſſible to maintain that the pur- 
ſuer could proceed, without ſo much as extracting his diligence, or 
making the leaſt attempt to eſtabliſh that propoſition, which he had 


undertaken to prove, as a neceſſary ſtep for lubjeQing the heir-male ? 
Had 
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Had the proof been incumbent on the other party, he might have got 
the term circumduced againſt him for not proving, and might there- 
upon have obtained an effectual decree. But he himſelf was the party 
who made the allegation, and upon whom the proof lay; and it is 


clear that he could not ſtir one inch againft the heir-male, without do- 
ing what he had thus undertaken, and what was indeed fixed by a final N 


interlocutor of the court, acquieſced i in by all parties, 

Neither would it avail him, though he ſhould now be able to prove 
the averment in his petition, that George Sinclair was bound by the 
decreet-arbitral to relieve the heirs of line of this and other debts. In 
fact, he was only bound, in a qualified manner, upon getting aſſig na- 
tions, to operate his relief againſt the executors and moveable eſtate of 
Francis Sinclair, the predeceſſor, or againſt any other eſtate, perſonal 
or real, that belonged to him; which action of relief was reſerved 
unhurt by the decreet-arbitral, together with all objections and defen- 
ces againſt ſuch debts. Theſe reſervations gave him an intereſt to in- 
fiſt, that any decree or adjudication for theſe debts ſhould be regularly 
led, by calling and diſcuſſing the heirs of line; as, upon payment, he 
was entitled to hold theſe decrees and adjudications as collateral rights 
to his eſtate, and as a ground of being relieved out of any __—_ 
eſtate belonging to the predeceſſor. 

But, as already noticed, the objection does not lie upon the truth or 
falſehood of the allegation, which was admitted to proof in the action 
of conſtitution; nor is it in the leaſt material to enquire whether it 
can now be proved or not; the objection lies upon the irreguiarity of 


the proceedings, which cannot now, after an extracted decree, be ſup- 


plied, by any proof, in the preſent competition. The decree mult be 
taken as it is; and it is ſubmitted if a more inept proceeding can be 


hgured, 
The Lords adhered.” 
Act. 1lay Campbell. Alt. Sal. Dundas, Clerk, Gibſen. 
No. XLIV. January 18. 1773. 


MARFORY M PHERS ON, Spouſe to Edward Me Intoſh of 
Borlum, Supplicant. 


HUSBAND and WIFE 


Where the huſband was obaeratus and latitans, on account of the diligence 
of creditors, the father and brother of the «wafe, or either of them, 


authoriſed by the court, upon the wije's application, to concur with 


her, and her daughter, to do diligence againſt her huſband, jor iniple- 
ment and ſecurity of the proviſions in her contract of marriage, 


ARJORY M*PHERSON preſented an application to the 


court, tetting forth the terms ot a contract of marriage be- 


tween her and Borlum, containing certain obligations upon the kuſ- 
Ge band, 


* 
— 2 — — by 


1 


band, particularly, to infeft her in an annualrent or annuity, to a cer- 
tain extent, out of his lands, and other proviſions, in favour of her, 

and the children of the marriage, of which there is one daughter now 
exiſting; that there was an omiſſion in not inſerting a nomination of 
truſtees, at whoſe inſtance execution ſhould paſs ; which it was in the 
power of the court to ſupply, and had accordingly been practiſed in 
ſundry caſes, particularly 17th February 1703, where a married wo- 
* man, repreſenting by bill, that, by her contract. ſhe was provided to 
© the liferent of a certain ſum ; ; that the huſband was vergens ad ino- 
* pram; and therefore craving, that certain perſons, whom ſhe na- 
* med, might be authoriſed to purſue in her name, as her curators ad- 
lites, for ſecuring her jointure, againſt her huſband, and his credi- 
tors, her friends having omitted to inſert ſome perſon in the contract, 
at whole inſtance execution ſhonld paſs : There being no anſwer, 
* the Lords complied with the defire of the petition, as being conform 
to the common law, the practice of foreign nations, and our own 
* deciſions,” She farther ſet forth, that, about fix weeks ago, the ſaid 
Edward M'Intoſh, her huſband, on account of ſundry diligences and 
captions againſt him, was obliged to leave his own houſe, and thar 
part of the country where he uſed to reſide, and has ſince abſconded ; 

and there was the ſtrongeſt reaſon to ſuſpect and believe that he intends 
to diſpoſe of his eſtate, and to retire, with what price he can get for 
it, to ſome foreign country: But, in the mean time, his creditors are 
proceeding to diligence ; and if, by a ſubtlety of the law, che wife is 
debarred from the like courſe, both ſhe and her child will be effectu— 


ally excluded from the ſettlements and proviſions in faid contract of 


marriage: That, ſince her huſband abſconded, three inhibitions againſt 
him, which ſhe particulariſed, have been ſigneted and recorded. There 
may be other diligences carrying on; but there is here ſufficient ground 
for the court ro authoriſe her to inſiſt for implement and ſecurity of the 


proviſions in her contract of marriage; and therefore, praying the court 


to authoriſe Donald M'Pherſon of Breckacy, her father, a party- con- 
tractor in the contract of marriage, and Captain Duncan M*Pherſon, her 
brother, or either of them, to concur with her, or her daughter, and 
to do diligence, and to carry on proceſſes againſt the ſaid Edward 
M*Intoth, for implement and ſecurity of the proviſions contained in 
the contract of marriage; or to appoint ſuch other perſons to chat effect, 
as to the court ſhall ſeem meet. 

Upon this petition, the following deiiverance was given: Ane 
Lords having heard this petition, they remit the ſame to this week's 
: Ordinary on the bills, with power to his Lordſhip to call and hear 
* parties procurators, and to do therein as he ſhall ſee cauſe.“ And the 
caule being afterwards called before the Ordinary on the bills, and a 


minute made up, ſetting forth the facts ſlated in the petition, and the 


above remit, he pronounced an interlocutor, 


; Authoriſing Donald M Pherſoi of Breckacy, father to the peti- 
* tioner, and Captain Duncan M*Pherſon, her brother, or either 


* of them, to concur with her, and her daughter, to Ts All dili- 
* gence, 
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* gence, and carry on all ſuch proceſſes, againſt Edward MIntoth 
* of Borlum, her huſband, for implement and ſecurity of the 
* proviſions i in her contract of marriage,” | 


For petitioner, Da. Dalrym ple. 


No. XLV. | | | Fanuary 19. 1773. 


ANDREW GARDNER 
Againſt 


ROBERT EWING. 


DECREET-ARBITRAL, 


No good objeftion found to lie on the eral of defect wy: proper evidence 
of the arbiters having differed in opinion, ſo as to make way for the 
deciſion of the overſman, againſt a decreet-arbitral pronounced by 
Him; ſeemg that the decreet bore a recital of his own appointment by 
the two arbiters, conform to a minute ſubſcribed by them, naming 
him to be their overſman, in regard they could not preciſely agree 
touching the deciſion to be pronounced with reſpect to the mat- 
ter thereby ſubmitted ; his taking upon him the determination in that 
capacity; and his having, in conjunction with one of the arbiters, 
made choice of a clerk, conform to another minute ſubſcribed by the 
ſaid arbiter and him, and produced. 


WING being charged with horning at the inſtance of Gardner, 

for payment of certain ſums awarded by a decreet-arbitral, pro- 
nounced by an overſman, in conſequence of a ſubmiſſion the parties 
had entered into, referring the matter in diſpute, which was relative 
to their marches, to William Millar and Patrick Dun as arbiters, with 
power to chule an overſman ; he ſuſpended, upon alledged informa- 
lities and irregularities in the decreet and previous procedure, which 


he contended, did render the decreet-arbitral void and null; and, par- 


ticularly, 1-9, That there was even no deed of acceptance, by the ar- 


biters, of the ſubmiſſion ; nor, 2d/y, any minute of their having dif- 
tered in opinion ; and, 3dly, That even the decreet-arbitral itſelf did 
not bear that they had differed, and, on that account, had proceeded 
to name an overſman; which laſt objection had been found fatal to a 
decreet-arbitral ; November 30. 1716, Gordon againſt Abernethy. 

The Lord Ordinary at firſt pronounced an interlocutor in general, 


repelling the reaſons of ſulpention, And, by a ſubſequent interlocu- 
| tor 
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tor, adhered thereto, * in reſpect, that the decreet-arbitral charged on 
does bear, that the arbiters could not' agree in the deciſion to be 
pronounced, and had choſen an overſman.” 

Ewing reclaimed upon his former grounds, referring to the autho- 
rities of Erſkine, B. 4. tit. 3. F 16. ; and of Bankton, tit. Arbitration; 
and the foreſaid deciſion in 5 caſe of Gordon againſt Abernethy : 
That there the objection to the decreet-arbitral was, that it did not ap- 
pear from the decreet itſelf, that the arbiters had differed before chu- 
ſing an overſman ; to which it was anſwered (as in the preſent caſe), 
that the deciſion of the overſman did of itſelf afford compleat evi— 
dence that the arbiters had differed : And, although this fact was far- 
ther offered to be inftantly inſtructed by the oaths of the arbi- 
ters, yet the court were of opinion, that the aſſertion of the overſ- 
man was not a ſufficient document that the arbiters had varied; and 
they therefore found the decreet-arbitral, not bearing the arbiters to 
* have varied, null, and that the nullity could not be ſupplied by an 
after probation.” 

Anſwered : The ſubmiſſion to Millar and Dun, with power to chuſe 
an overſman, was ſigned by the parties on the 8th November 1771. 
On the 6th December, the arbiters, one, of whom, Dun, had been 
brought from Paiſley, met upon the ground ; and, as they did not a- 
gree in opinion, it was neceſſary to chuſe an overſman. This was a 
matter of ſome difficulty; but, having at length agreed on James 
Gardner of Duncrean, they named him by a minute of the follow- 
ing tenor: Blairquhomrie, the 6th December 1771. James Gard- 
* ner of Duncrean,—and alſo that William Millar and Patrick Dun, both 
* arbiters, have elected and choſen the above man to be overſman in 
ſubmiſſion by Robert Ewing and Andrew Gardner to them as arbi- 
ters, as witneſs our hands. (Signed) Patrick Dun, William Millar.“ 

This minute is perhaps not ſo diſtin as it might have been, as it 
was wrote in the country, without the aſſiſtance of a man of buſt- 
neſs ; but the court cannot have any doubt of the meaning of it. The 
next ſtep was the overſman's ſigning a minute accepting of the ſub- 
miſſion. This bears date the 1oth December; and a third minute ap- 


« 


pears, of date the 31 of that month, ſigned by both the overſman and 


William Millar, one of the arbiters, * Alexander M' Cul- 
loch to be clerk. 

Then follows the decreet-arbitral, dated the ſaid 31ſt of December 
2771, which begins in this manner: *I James Gardner of Duncrean, 

* over{man appointed by William Millar of Culdervan, and Patrick 
Dun gardener in Paiſley, arbiters mutually choſen by the parties de- 
ſigned in the foregoing ſubmiſſion, in virtue of the powers veſted in 
them by the {aid ſubmiſſion, and conform to a minute ſubſcribed by 
the faid arbiters, of date the 6th December current, on a paper apart, 
* naming, me to be their overſman, in regard they could not preciſely 
agree as to the deciſion to be pronounced with reſpect o the matters 
* thereby ſubmitted, to which mutual reference is hereby had, and I 


* have taken upon me the determination of the matters ſubmitted to 
| 6 
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e the ſaid arbiters, and to me as their overſman, in virtue of the ſaid — 
« ſubmiſſion ; and having, in conjunction and concert with the ſaid | 
William Miller, one of the ſaid arbiters, made choice of and ap- 
pointed Alexander M Culloch, writer in Buchanan, to be my clerk, 
conform to another minute ſubſcribed by the ſaid William Miller and 
me, of this date, and as relative thereto, and I have heard and care- 
fully conſidered the claims of parties anent the matters in diſpute, 
and having God and a good conſcience before my eyes, do hereby 
give forth, &c. | 4 

Here it is expreſsly ſet forth in the decreet-arbitral itſelf, that the 
arbiters had met, and had not agreed, and, therefore, that the overſ- | 
man had been named by them, and had accepted, &c. The caſe, | 
therefore, differs from that of Gordon contra Abernethy. The judg- 4 
ment, in that caſe, went expreſsly upon this ground, that the de- 4 
« creet-arbitral did not bear the arbiters to have varied.“ Here the de- 
creet- arbitral bears them to have varied, and therefore the contrary 
judgment falls to be pronounced. 

Beſides, upon looking into the deciſion, as collected by Preſident 
Dalrymple, it appears to have been admitted on both fides, that the 
concurrence of the arbiter for one of the parties would have been ſuf- 
ficient evidence of a difference of opinion, and would-have ſupported 
the decreet-arbitral, And, in a caſe noticed by Bankton, B. 1. tit. 23. | 
6 9. June 1724, Rigg, the recital of the decree pronounced by the | 
* overſman, with concourſe of one of the two arbiters, bearing, that | ö 
* the arbiters diſagreed, was found a preſumptive proof of it.“ 

Now, here we have one of the arbiters concurring with the overſ- 
man, and even joining with him in the choice of a clerk; and we 
have the other arbiter concurring in the nomination of this over{man, * 
and ſigning a minute to that purpoſe ; which, in common ſenſe, can 
import nothing elle than that they differed in opinion, and therefore 
devolved their powers on the overſman, who accordingly pronounced | | 
> his deciſion upon the expreſs recital of a difference in opinion; for . 
ſo the decreet-arbitral bears; nor can the charger enter into the criti- 
| ciſm, that the words, not preciſely agreeing, mean, that they did 

hot differ,” | | 

The minutes, and whole procedure, though briefly expreſſed, do 

clearly ſhow, in the %% place, That the two arbiters met, and, not a- | 

greeing in opinion, choſe an overſman. 2dly, That this overſman ac- | 

cepted, and ſigned his acceptance. . And, 3dly, That the overſman, a- 

long with one of the arbiters, appointed a clerk to the ſub ſion. 

And, lafily, That he pronounced a diſtin& and full decreet-arbitral on 

the ſeveral matters in diſpute ; which decreet- arbitral was favourable to 

the ſuſpender, ſo far from containing the leaſt matter of complaint at 
his inſtance. 

The proceedings, in ſhort, are ſufficiently compleat of themſelves, 
and require no extrinſic evidence to ſupport them. And, as to the 
obſer vation, that the arbiters do not appear to have atcepted, How can 
this poſſibly be maintained, when they aQed under the ſabmiſſion, 

and even went the length of appointing an overſman ? An acceptance 

of a ſubmiſſion does not require to be minuted in any preciſe form of 
| H h words. 
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words. It is enough if the Proceedings ſhow that the arbiters did ac- 
cept and ad. 

ObJerved on the bench; The deciſion quoted from Dalrymple is not 
a good one. Here, e 792 loguitur, that the atbiters differed, from 
their naming an overtman.— Nor ought the circumſtance of the mi- 
nute naming the overſman, not being properly teſted, create a diffi- 
cuſty, where a forma decreet-arbitral followed in conſequence thereof, 
Decreets-arbitral ought not to be got the better of upon critical forms, 
where they are ſubitantially right; and there is full evidence here that 
the preſent was a very moderate one. 


© The Lords adhered;' and, farther, decerned for the expence of 
the anſwers, 5 


Act. 1/ry Campbell. | Alt. Walter Campbell. Clerk, Tait. 


No. XLVI, January 19. 1773. 
ALEXANDER HOME 
Againſt 


ALEXANDER DONALDS ON. 


; TIO N, 


The vicennial preſcription, in terms of act 1669, c. 9. of a holograph 


maſſive letter of relief found to commence preciſely * its date; and 
that the aft admits not of any latitude in that reſpett, even in a que= 
flion with the heir of the creditor, pleading both 1gnorance his right, 

and that it was, in its nature, not an abſolute obligation, but pendent 
upon a condition; and therefore the preſcription could only begin to run 
from the time a the di refs, as m the 3 8 of warrandice. 


HIS action was laid upon a letter of relief granted to the pur- 
ſuer's father by the father of the defender in theſe words: 

© Augult 20. 1742. Sir, As, at my deſire, you have, of this date, 
© accepted a bill with James Craw brewer in Canongate, for L. 20 
Sterling, payable againſt Candlemas next; therefore, I hereby pro- 
* mile to keep you free from payment of the ſaid ſum, intereſt and 
: damages that may follow thereon, (Signed) Alexander Donaldjon.' 
Directed, * To Mr John Mor iſon-Hume of Law, reſidenter in Canon- 
gate.“ The purſuer ſubſumed, that, in the year 1759, he, in order 
to relieve his father, and upon being applied to for payment of the 
relative 
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relative bill by Meſſrs Hogg, to whom it was accepted, his father be- 
ing then non compos mentis, had accordingly paid the ſame, while ig- 
norant of the letter of telief his father had got from Donaldſon, 
* which he had at length found among his father's papers, but not till 
the death of his mother, who, being proprietor of the eſtate of Law, 
had, for ſeveral years after her huſband's deceaſe, which happened in 
1762, continued in poſſeſſion of the eſtate, and of all her huſband's 
writs and repoſitories: And, upon this letter, he now inſiſted againſt 
the defender, as repreſenting his father, for payment of the contents 
of the principal bill. 
Pleaded in defence: That the letter of relief in queſtion, which is 
a bolograph writ, fell under the vicennial preſcription, and was not 
actionable. The ſtatute 1669, cap. 9. enacts, That holograph miſ- 
ſive letters, and holograph bonds, and ſubſcriptions in compt-books' 
without witneſſes, not being purſued for within 20 years, ſhall pre- 
« ſcribe in all time thereafter, except the purſuer offer to prove, by the 
* defender's oath, the verity of the ſaid holograph bonds, and letters, 
and ſubſcriptions in the compt- books. | 

Anſwered : It appears from the letter of relief ſued on, that the o- 
bligation conſtituted by it, depended upon the exiſtence of a future e- 
vent. It was altogether uncertain, whether this event ſhould ever 
exiſt ; and, therefore, the letter of relief was not a pure, but a con- 
ditional obligation in the proper legal ſenſe of the phraſe. Hence it 
follows, that preſcription can only be underſtood to commence from 
the period of diſtreſs ; for, at that time only could the condition be 
ſaid to be purified ; and no relief that could be demanded prior to di- 
ſtreſs could preſerve the co-obligant in the bill from payment to the 
creditor, | | | | 4 

It is true, that the act of parliament with regard to holograph bonds 

and holograph miſſives, may, at firſt ſight, be underſtood to ſtrike a- 
gainſt the letter of relief in queſtion, as being dated in the year 1742; 
but the ſame rules and defences competent to be made in other que- 
ſtions of preſcription, ought to be admitted in this caſe. There is a 
ſtrong analogy between an obligation of relief and that of warran— 
dice; and there is nothing in law more certain, than that, in obliga- 
tions of warrandice, the preſcription is accounted to run from the pe- 
riod of diſtreſs, or eviction only; and the reaſon of preſcription, 
which is particularly expreſſed in the act of parliament, zs the not ſol- 
lowing the right; and, therefore, it is a juſt inference, that preſcrip- 
tion is not to be accounted to run till the right could be followed; 
Stair, b. 2. tit. 12. Y 27. Hence, the preſcription pleaded in this caſe, 
commences tO run againſt the purſuer only from the year in which he 
made payment of the debt in queſtion; for, before that period, there 
can be no reaſon for ſuppoling that he had relinquiſhed any claim 
competent to him, in conſequence of Mr Donaldion's letter of re- 
Hef. . . 

 Objerved on the bench: The vicennial preſcription affords a good 
defence. The law had a doubt of ſuch obligations; therefore, does 
not allow them to be probative after 20 years, unleſs the verity of the 
ſubſcription be ſupported by the oath of the granter; and the holders 
— | | | have 
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have occaſion to purſue ſooner ; becauſe, unleſs ſued on; they will not 
be probative, The caſe here is very diſimilar to that of warrandice; 


and, were the purſuer's plea to be liſtened to, the act of parliament 
would be eluded. 


© The Lords ſuſtained this a eee 


AQ. 7a. Grant. Alt. Fo. Douglas. Clerk, Campbell. 


No, XLVII. January 19. 1773. 


JAMES SCOTT Collector of the Aſſeſſments of Weſt-Kirk Pa- 


riſh, and the HE R [TORS and SESSION thereof, his Con- 


ſtituents, 
Againſt 


FOHN FRASER Wright in Cabbage- hall, in that Pariſh. 


r 8": il 


Power of Heritors ſuſtained to lay on an aſſeſſment for maintenance of the 


poor by the real rent, although formerly levied according to the valued 
rent, as being an expedient alteration from the particular ſituation 


of the pariſh, 


Charity work houſe, built at the expence of the heritors and 


pariſhioners of Weſt- kirk, was opened in the year 1762. 

The pariſh-funds being found inſufficient to defray the whole ex- 
pence of the houſe, the deficiency was made up by an aſſeſſment, which 
was at firſt laid on in proportion to the valued rent ; one half to be 
paid by the heritors, and the other by their tenants. 

At a meeting of the heritors, miniſters, and elders, upon 24th July 
1769, they aſſeſſed the inhabitants tor the maintenance of the work=- 
houſe, for one year, in two pence per pound Sterling of real rent, both 
of lands and houſes, one half to be paid by the heritor, and the other 
by the tenant. This mode of aſſeſſment was afterwards agreed to be 
continued, | 

Fraſer, and ſome others, proving refractory, and refuſing payment 
of their quota, agreeable to this mode, becauſe it was an unwarrant- 

able innovation, an action was brought by the collector againſt Fraſer, 
and other two heritors, for payment of the proportion impoſed on 


them, and for having it found and 3 that the heritors of this 
pariſh 


„ 


„% 


pariſh are authoriſed to lay on this aſſeſſment. The other defenders 


having paid, the action proceeded againſt Fraſer ſingly, who cited the 


ſtatutes 1663, c. 16. and 1672, c. 18. as the governing laws reſpecting 
this matter, and from thence raiſed three ſeveral objections to the pre- 


{ſent mode of aſſeſſment ; the firſt and ſecond importing, that the meet- 


ing had not complied with the requiſites of the ſtatutes, previous to 
the laying it on: Whereto it was anſwered, that if, in this caſe, they 
have not ſtrictly obſeryed every minute form, yet have proceeded up- 
on the material principles of equity, their proceedings ought to be ſup- 
ported, And the third, which was the chief -one, being, that there- 
by the rule of aſſeſſment had been changed from the valued to the real 
rent, contrary to law as well as praclice. 


Pleaded in ſupport of this laſt objection: The law adopts the valued 
rent as the rule in impoſing all forts of taxes and parochial burdens, 


as well as in regulating every parochial queſtion, As to the practice 


of the country, it is not pretended by the purſuer, that the real rent 
had ever been made the rule in any pariſh in Scotland; and, as to this 
pariſh in particular, he has admitted, that the valued rent alone had 
been followed, | 
Neither can the alledged hardſhip or inequality that ariſes from fol- 
lowing the valued rent, in ſo far as thereby too great a proportion is 
thrown upon the rural part of the pariſh, enter into this queſtion, 
which depends entirely upon this, whether a meeting has power, by 
law, to aſſeſs, according to the real rent, or be obliged to follow the 
valued ? If they are, by law, obliged to follow the valued rent, any 
ſuppoſed inconveniences ariſing from that rule, cannot authoriſe them 
to depart from it: If it gives riſe to inequality, it may be reaſonable 


| that it ſhould be corrected by the proper authority, which is that of 


the legiſlature, who will take care, in remedying the abuſe, to fix cer- 
tain rules that will do Juſtice to all, 
Anfwered : From the great increaſe of the pariſh, and, conſequent- 


, of the poor, from the number of houſes lately built, and daily 


increaſing, in the pariſh, the proprietors and poſſeſſors of which either 


paid no part of the aſſeſſment at all, or but a mere trifle, the burden 


became very heavy upon the heritors to landward, and their tenants ; 


and ſome of the latter refuſed payment of the aſſeſſment laid on arno - 


1768. Upon this, a general meeting was called; and the meeting by 
advice of ſeveral gentlemen of the law, who were heritors, agreed to 


alter the rule of aſſeſſment, and, for that purpoſe, to ſubſtitute the real in 
room of the valued rent; and, among other regulations, in imitation 


of the equity of the magiſtrates of Edinburgh, in laying on their 
ſtent, they allowed to the heritors of houſes a deduction of a fourth 


part of their rent. | 


To make the valued rent the rule of aſſeſſment, would, in the preſent 


caſe, be, to throw a burden that ought to be borne in as equal pro- 


portions as can be deviſed, almoſt wholly upon the landed heritors, and 


their tenants, though they are few in number, in compariſon of the 
other inhabitants, and have till fewer poor among-them, even in pro- 
portion to their numbers. 


11 In 
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In the pariſh of Weſt-Kirk, the houſes have, of Jate, grea dy! in- 
creaſed, and are {till increaling ; ſo that the rents of the houſes are 
nearly three times more than the rents of the lands ; whereas the va- 
{ned rent of the lands is near ten times more than the valued rent of 
the ground of the houſes v. hich is valued; ſo that, if this rent was to 
be the rule, the rural tenants would pay near forty times more, in pro— 
portion, than the others, though theſe laſt furniſh almoſt the whole 
poor, It is believed that, in no parith in Scotland, where a town mikes 
the principal part of the parith, the valued rent is admitted as the rule 
of afſeſiment ; for, in this caſe, (however well it may anfwer in pa— 
riſhes purely rural), it would be very oppreliive upon the country- he- 


ritors, and their tenants, 
The defender does not quote, nor, indeed, alledge, that there is any 


law expreſsly requiring this; he realons only from praQice, or remote 


and uncertain analogies. 
There is clearly no law that limits the rule of aſſeſſment to the va- 


Jued rent. The act 1663, c. 16. plainly gives the heritors a difcre- 
tionary power in this matter; and, though that ac neyer tock effect, 
yer, its general rules, not abrogated, may very well be adopted. The. 
aQt of Privy Council 1692, ratified by law, which the defender erro- 
neouſly chuſes to conſider as obſolete, does, in cf, do the ſame 
thing, as it appoints the heritors, &c. to lay on an afleſſment, with— 
out confining them to any rule; and, from ſuch di! (Crctionary: power, 
properly exerciſed, very great benefit may ariſe ; whereas, there can 
be no danger from the abuſe of It, as the partes thereby ceſſed will 
have always ready acceſs to this court for redreſs. 

Objerned on the bench: The proclamations of the Privy Council 
are undoubtedly part of our law in this matter; and in them there is 
no limitation as to the mode of laying on aſſeſfments for maintenance 
of the poor. Where the valued rent can, it ought to be followed as 
the rule. This is a new caſe, whete it would be unconicionable and 
unequal to lay it on by valuation; and the diſcretionary power, which 
heritors have by theſe acts of Privy- - Council, was properly exerciſed 


here ex nece//itate. 


© The Lords adhered to the Lord Ordinary's interlocutor,” upon two = 
{everal reclaiming petitions and anſwers. 


AQ. Alex. Murray. Alt. NM Laus in et Henry £rſtine, Clerk, Robert/on. 


N. B. The purſuer, in his anſwer to the laſt petition, joined iſſue 
with the defender's requeſt to the court, at any rate, to lay down regu- 
lations for fixing the time of holding meetings that ſhall have power to 
make afletIinents, and other particulars ; but the court waved their in- 
terpolition, which, it was obſerved, had been refuſed in other cales ; 
and that, if they chanced to differ among theniſe]ves, it would be more 
proper to reſort to the judge- ordinary in the firſt inſtance, 


J. ĩðV2Lv½ . T Wo ae. | a By 
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THOMAS FAMITESON-DURHAM of Duntarvie, 


Againſt 
CEORCE HENDERSON and ALLAN LIVINGSTON 


T A © 


The excluſi on of of g neces and ſub-tenants in a tack Rink to bar even & 
temporary aff og m ſecurity, 


Y a tack, dated September 7. 1767, the purſuer let to Living- 
fon, then baker in Canongate, his heirs and ſucceſſors, excluding 


aſſignees 4. ſub tenants, the Mains of Duntarvie, for the ſpace of 21 
years, from Martinmas 1767, for the yearly rent of L. 78 Sterling, 


In Auguſt 1770, the landlord, upon the ground of the tenants in- 


cumbered circumftances, and of his crop and ſtocking being poinded 


for debt, in an application to the ſheriff, 1afiſted, that he ſhould be 
ordained inſtantly to find caution properly to lahour, plough, and ſow 


the farm poſſeſſed by him, or otherwiſe be decerned to remove. On 
this occaſion, George Henderſon, one of Livingſton's creditors, ha- 
ving, at the deſire of the reſt, judicially offered to become ſarety for 
implement of the tack to the landlord, who pleaded, on the other 
hand, that, from a letter which Henderſon had ſent him, in name of 
'the creditors, it was plainly meant to introduce another tenant, upon 


him, contrary to the terms of the tack ; the ſheriff, on conſidering the 


tendency of his own application, and the ſufficiency of the caution of- 


fered, found that the tenant was not obliged to remove from the 
farm. Which judgment, upon an advocation, was affirmed in this 


court, it being then underſtood and expreſſed, as a ratio in the deci- 


ſion, that the defender had not removed from the farm in queſtion, and 
that he was preſently reſiding upon it. 

But, about this period, Livingſton had gone back to Edinburgh, and 
reſumed his former buſineſs, after putting Henderſon in poſſeſſion of 
the farm ; wherefor the lndioed brought an action, both againſt Li- 
vingſton and Henderſon, concluding, that the tack was now become 
void and null, and that the ſame reverted to the purſuer; and, in 
conſequence, that Livingſton and Henderſon ſhould be decerned to re- 
moe. 

The ſpecial grounds of this action were, the bankruptcy of Living- 
ſton, and his relinquiſhing the poſſeſſion; and that it was not in the 


power of him, or his creditors, to ſublet the ſame to Henderſon, or to 


Au- 
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authoriſe him, in any ſhape, to poſſeſs it, contrary to the expreſs terms 

-of the tack. And Henderſon having been at length compelled'to ex- 

'hibit the title of his poſſeſſion, 'he produced the following writing: | 

December 29. 1770, Sir, As you have, at my earneſt deſire, be- Y- 

come caution for me to Mr Jamieſon of Duntarvie, for the rent of' 5 

the farm I there poſſeſs, and, as you have alſo agreed to advance to 3 
| 


a 


me, and for my creditors, certain ſums of money, to the amount of 

L. zoo, and, as I am at preſent unable, from the ſituation of my af- 

fairs, to ſtock or manage the ſaid farm myſelf, but, deſirous to give = 

you any ſecurity, I can for your ſafety, I therefore deſire you to take | 

the management thereof, in order to relieve yourſelf, not only of 

the cautionry above mentioned, but of the money advanced by you | 

for me, in manner foreſaid; with full power ro you to plough, ſow, E 
| 


= — * — — 
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labour, and manure the ſame, as you ſhall think proper, and to dil. 
poſe of the whole produce thereof at your pleaſure; reſerving for 
myſelf the two cot-houſes and yards now poſſeſſed by John Young 
and Henry Marſhall ; and I being obliged to uphold the fame, and to 
pay to the laird yearly four hens therefor, in part of the kain pay- 
able by tack, you being to manage and poſſeſs the whole remaining f 
part of the farm, until ſuch time as I ſhall be able to repay you the 1 
monies advanced, or to be advanced by you, or for me; and alſo 1 
1 

ſ 
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ſuch ſums as you ſhall lay out in incloſing, or other meliorations, on 
the farm, in implement of the tack, and alſo of all ſuch graſs- ſeeds 
as you ſhall ſow on the farm, of which you ſhall not have reaped c 
two crops; but you, by your acceptation hereof, being always obli- Eo 
ged to relieve me of all rent during your poſſeſſion, and I being at f 
full liberty to reſume my poſſeſſion at any term of Martinmas, eight 1 
months after repaying to you the ſums advanced, or to be advanced, 
by you, to and for me, with intereſt from the time of the advance; 
and alſo of ſuch expences as you may be led into, in defending your 
poſſeſſion; and I promiſe, when required, to ſign any factory, com- 
mrſſon, or other deed, that may be thought neceſſary, for ſecuring 
you in the management and poſſeſſion of the farm, for the purpoſes 
aforeſaid, and to do no deed, in prejudice hereof, I am, Sir, your 
humble ſervant, (ſigned) ALLAN LivincsTON,' Addreſſed, * To Mr 
George Henderſon at Craigtoun,” | 1555 

Pleaded in defence: The poſſeſſion acquired by a tenant, in conſe- 
quence of his tack, is his property; all reſtraints upon property ought 
to be ſtrictly interpreted; and, therefore, the right granted by Living- 
ſton to Mr Henderſon ought not to be held to fall under the excluding 
clauſe of the tack in queſtion ; for that clauſe only excluded ſub- 
tenants and aſſignees, but not factors. Now, the right under chal- 
lenge was no more than a factory and power of managing the farm, 
not an aſſignation, which implies a total conveyance of the leaſe; 
whereas Mr Henderſon's right was redeemable and extinguiſhable.— 
Livingſton himſelf is now in much better circumſtances ; he has tran- 
ſacted with moſt of his creditors, and is carrying on the baker- buſineſs 
in the ſame manner as when he got the tack. He did not intend to 
reſide when he got it. He came under no obligation to reſide ; and it 
is well known many people have now a variety of different farms, on 
none 
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none of which they ever reſide, but carry on the buſineſs by ſervants 
and managers. Why, then, ſhould not Livingſton be indulged in the 
fame manner, and allowed to carry on this farm under the management 
of whatever perſon he pleaſes ?—Hitherto the rent has been regularly 
aid ; nor does he, at this moment, owe Mr Jamieſon one farthing. 
Anſwered: Reſtraints upon property ought no doubt to be ſtrictly 
interpreted; and that poſition ſtrikes againſt the defenders ; for tacks 
are grants, by which a man is diveſted of the poſſeſſion and adminiſtra- 
tion of his property, and therefore are f{r:&: juris. They likewiſe im- 
ply a delectus perſonae; on which account a tenant cannot aſſign his 
tack, without an expreſs power. The only queſtion here is, Whether 
the giving the name of a faQtory to the conveyance the tenant has 
made to Henderſon will elude the lag? 
Though in the form of a letter, it is in reality, and to all intents and 
urpoſes, an aſſignation; ſo that it ſignifies nothing what name it gets, 
as plus valet quod agitur, quam quod ſimulate conciputur.—By this deed 
Henderſon has as full a right to the poſleſſion of the farm, till his debt 
be paid, as Livingſton had: Whether Henderſon's intromiſſions may, 
before expiry of the tack, extinguiſh the ſums due to him by Living- 
ton, the purſuer cannot ſay. It is by no means eflential to an aſ- 
ſignation, that it be for all the years of the original tack, The ex- 
cluſion of aſſignees ſtrikes as much againſt an aſſignee for one year, as 
an aſſignee for the whole years of the tack; againſt an aſſignation that 
is redeemable, as well as againſt one that is abſolute. In the caſe of 
an adjudication the right is redeemable ; but, in no caſe will the law 
allow a tenant, or ſet of tenants. to be obtruded upon the landlord, 
whom he has excluded, In thw preſent cafe, there is not the leaſt room 
to doubt that the tenant is changed. Livingſton, the original tenant, 
has become bankrupt ; all his effects have been poinded or ſold; he 
wrought as a day-labourer to Mr Henderſon, his creditor, whom he 
put into the poſſeſſion of the farm; thereafter he grants him a miſ- 
ſive, giving him full right to the poſſeſſion, and obliges himſelf to fign 
any other deed that might be thought neceſſary ; and, to crown all, he 
relinquiſhes the farm, retires to the Canongate, and there takes up his 
firſt buſineſs as a baker. If, after all this, Mr Henderſon ſhall not be 
accounted an aſſignee to the tack in queſtion, it is inconceivable What 
writings, or what circumſtances, are requiſite to conſtitute that cha- 
racter. | 


56 The Lords repelled the defences, and decerned in the removing, 
both againſt Henderſon and Livingſton.” - 


AQ. M Laurin. Alt. Al. Bruce. Clerk, Ne. 
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No. XLIX. January 23. 1773. 


O0 EN FINLATYT 
Againſt | 


ROBERT STM Clerk to the Signet. 


[Writer's hypothec on his client's writings, bars even a demand of exbthi. 


tion in modum probationis, at the chent's inſtance. 


VME, cited as a haver in virtue-of a diligence at the inſtance of 


Finlay, the purpoſe whereof was, to recover writings, in order 


to inſtru Finlay's claim againſt a third party, acknowledged upon 
oath. that he had ſundry writings in his cuſtody, which he had got 


poſſeſſion of in conſequence of their being tranſmitted to him, in or- 


der to be uſed in different proceſſes whereof he had the management 
for behoof of Finlay ; but inſiſted, that, as Finlay was indebted to 


him for money diſburſed in the foreſaid, proceſſes, and other articles, 


he had a hypothec upon the writings in his cuſtody, which he there- 
fore could not be obliged to deliver up till the accompt was paid. He, 
at the ſame time, exhibited an inventory of the papers in his cuſtody, 


and a copy of the accompt due to him by Finlay. 


The Lord Ordinary having conſidered the objection, is of opinion 
* that Mr Syme muſt exhibit the writings in queſtion,” 


Syme reclaimed ; and, in point of fact, obſerved, that his caſe is 


certainly as firourable as any in which the- queſtion can come to be 


tried, The articles which compoſe his accompt conſiſt, in a great mea- 
ſure, of diſburſements in 1761 and 1762, ſtill wholly owing. And the 
diligence is at the inſtance of the perſon to whom the papers belong, 
for whoſe behoof the articles were expended, and who, in order to 
get reſtitution of papers ſo material for him, ought to make a volun- 
tary payment of the accompt. 

With reſpect to the queſtion itſelf, he cited the authority of Bank- 
ton, vol. 1. p. 388; and Mr Erſkine, B. 3. 13.; and a decificn, 


27th November 1705, Ayton contra Colvil, „ in the Dictionary, 


vol. I. p. 419. 
Finlay ſtated ſome objections to the juſtneſs of the accompt on which 


the hypothec was claimed: And further contended, that, ſuppoſing 


it were a true accompt, and juſtly due, Syme has no title to inſiſt on 
| the 


ww 0 
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the demand he makes. A writer indeed has a hypothec upon the pa- 


pers of his client, which may entitle him to ſay, that he will not de- 


liver up theſe papers until he has paid his accompt ; but he has no ti- 
tle to ſay, that he will ſuppreſs the evidence which they may afford, 
in a diſputed queſtion of fact, any more than he has a title to ſay, that 
he would not depone as a witneſs, when cited by a perſon who owed 
him money on accompt, until his accompt was paid. The preſent 
queſtion is about exhibition of papers in modum probationts, and by no 
means about the delivery of them ; for, if they are produced in the 
way of evidence, Mr Finlay has no objection that they be returned to 
Mr Syme afterwards, 


© The Lords find, that Mr Syme has a right of hypothec on the 


papers, and is not obliged to produce them till ſatisfied of his 
debt.“ 


AR. Cofmo Gordon. Alt. Croſbie. Clerk, Roſs. 


No. a Fanuary 23. 1773. 
FUMES BRUCECARSTAIRS of Kinroſs, 


Againſt 


NNO BERT GREIG and others, his Vaſſals, in the Pariſh of 


Kinroſs. | 


PUBLIC BURDEN. 


The ſuperior's obligation in his charters to relieve the vaſſal of public 


burdens totally, or in part, conſtrued not to comprehend the expences 
laid out in either rebuilding or repairing the pariſh- church, miniſler”s 

manſe, and offices;; where the practice, in former inſtances, had been 
for the waſſals to defray that expence, without making any claim of 
relief againſt the ſuperior ; and in none of which inſtances had his pre- 
deceſſors, or himſelf, . contributed more than in proportion to their pro— 
perty- lands. | | | 


IE eſtate of Kinroſs, ſituated in the pariſhes of Kinroſs, Port- 

 moag, and Orwell, had been moſtly feued out many years ago; 
and, in particular, parts thereof to the defenders predeceſſors, about 
the middle of the laſt century, by tenures after expreſſed ; and but 
an inconſiderable part of the property-lands remained with the fa- 
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A new manſe having been lately built for tue miniſter of Kinroſs, 

a demand was made upon the detenders for payment of certain pro- 
port: ions of the expence thereof, according to the valuation of their 
reſpective lands ; wherewith they meanwhile complied, and paid the 
money : And thving been ſued in the ſheriff-court for arrears of the 
feu-duty, they pleaded compenſation of their feu-duties to the amount 
of what they had paid towards building the miniſter's manſe of Kin— 
roſs; for that the reparation of the miniſter s manſe was a public burden, 
of which, by their charters, they were entitled to be relieved, in whole 
or in part. 

The ſheriff having given a decree againſt them for the ſums ſued for, 
reſerving action to them againſt the purſuer with reſpect to the com- 
penſation pleaded by them in their defences, they removed this action 
from the ſheriff by a bill of advocation, and alſo brought an action of 
repetition of the ſums paid by them. Theſe two actions having been 
conjoined, and the feu- rights of the defenders produced, they were 

conceived as ſollows: 

Robert Greig is bound to- pay a certain feu- duty, and perform cer- 
'tain ſervices; * and that for all other burden or exaction that may be 
** required ;* and the ſuperior, binds himſelf, and his ſucceſſors, to 
relieve the ſaid Robert Greig, and his above written, of all ceſs, and 
public burden, miniſter's ſtipend and ſchoolmaſter's- fees, payable forth 

of the lands in all time coming. 

John Dempſter is bound to pay a certain 8 and perform 
certain ſervices; * and beſides, to pay the third part of all taxations 

and public burdens whatſoever, impoſed, or to be impoſed, on the 
© ſaid lands; and that for all other burden, exaction, queſtion, de- 
mand, or ſecular ſervice, that can anywiſe be exacted or demanded 
* forth of the ſaid lands, for whatever occafion, or any other manner 
of way whatſoever.” 

James Beveridge 1 is bound to pay a certain feu- duty, and to perform- 
certain ſervices ; * and befides, to pay the third part of all taxations 
and public burdens whatſoever, impoſed, or to be impoſed upon the 
* ſaid lands; and that for all other burden, exaction, queſtion, demand, 
© of. fecular ſervice, that can be any wiſe exacted or required forth of 

© the ſaid third part of the ſaid town and lands of Eafter Tillochie, 
© with the pertinents.' 

The charter of James Belfrage runs in the lame ſtile with that laſt 
mentioned. 

ames Stocks is bound to pay a certain feu- for and perform certain 
ſervices; and, in like manner, paying two patts of all taxations, pu— 
* blic burdens, and impoſitions, impoſed, or to be impoſed, upon the 
* ſaid lands, and paying the ſchoolmaſter's ſtipend of Kinroſs, upon 
their own proper expences, and reporting acquittances thereof year- 
* ly; and alſo, paying all their duties willingly, without any proceſs 
of law, and obſerving good neighbourhood, as becomes an honeſt 
* man, for all other burden, exaCtion, queſtion, demand, or ſecular 
* ſervice, which can anywile be exacled or required forth of the ſaid 

© lands, by any perſon whatſoever. 
Michael 


1133) 


Michael Henderſon is bound to pay a certain feu- duty, and two 


ſheep and two lambs yearly, for ſaid lands of Turfhills ; “ and reliev- 
ing me and my foreſaids of the two parts of all public burdens, im- 


© poſed, or to be impoſed, upon the ſaid lands; and for ſome other 
lands mentioned in his writs, he is bound to pay a certain feu- duty, 
and perform certain ſervices; and ficklike, to pay two parts of all 
public burdens, impoſed, or to be impoſed, upon the faid lands of 
© Bouton and Weſtmoſt-acre; and relieving me and my foreſaids of 
the two part of all public burdens, impoſed, or to be impoſed, on the 
{aid lands of Turfhills ; and that for all other burden, exaction, or 
demand, which can be lawfully required forth of the ſaid lands in 
© time coming. | | 
Robert Marſhall is bound to pay a certain feu-duty, and perform 


certain ſervices; and theſe for all other burdens, exaQions, queſtions, - 


demands, or ſecular ſervices, which can be anywiſe exacted or de- 
© manded forth of the ſaid lands, with the pertinents, in time com- 
© ings | 

Although the expence of rebuilding the manſe and offices was the 
only article preſently in diſpute, as the judgment of iaw behoved to 
be the ſame with reſpect to the expences of rebuilding or repairing 


the church, it was underſtood, in the argument before the Lord Or- 


dinary, that one determination ſhould be given upon the whole. Ac- 
cordingly, his Lordſhip pronounced this 1nterlocutor : © Finds, that the 
+ defenders, in conſequence of their rights, have no claim of relief for 
* any part of the expences laid our by them in either rebuilding or re- 


* pairing the church, manſe, and office-houſes belonging to the pariſh. 


of Kinroſs ; therefore repells the defence founded on that claim.” 


Upon two ſucceſſive reclaiming petitions and anſwers, * the Lords 


* adhered to the Ordinary's interlocutors ;? not ſingly upon the import 
of the rights, but in reſtpect of the inſtances that were given of the 
practice in the three ſeveral pariſhes over which, the purſuer's right of 
vaſſalage extended, downward from the 1729, of the vaſtals contri- 
buting their proportion of the expences 1a queſtion ; which the court 
held to be explanatory of the meaning of parties in a doubtful con- 
tract, which ſeveral of the judges thought this was; and that, in any 


recent queſtion upon it, the conſtruction would rather have been with 


the defenders, 


AR. Dean of Faculty. Alt. M*Laurin. Clerk, Giljor. - 


"Affirmed in the Houſe of Peers November 24. 1775. 
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No. LI. . January 28. 1773. 
ROBERT MAXWELL of Glenarm, 
Againſt | ES 


FWILLIAM BURGESS in Glenarm. 


M „ % 4 


Parole evidence not competent for proving any obligation againſt the te- 
nant, other than what is contained in the tatk, 


N a charge for payment of rent, founded upon a tack, wherein the 
only mention made of houſes was in a clauſe conceived thus: And 
to keep up the dikes and houſes on the ſaid lands, and leave them in 

a habitable condition Al the iſh of the ſaid tack, they being to be 

Nha bers ſo at his entry. The reaſon of ſuſpenſion was, that the char- 
ger had failed, in terms of the leaſe, to build a dwelling-houſe and 
office- houſes npon the farm ; and that the claim of rent was compen- 
ſable with the expences laid out by the ſuſpender upon workmanſhip 
and materials, and his damages, through his not having a houſe to 
lodge his family, and other wiſe. 

Anſwered : It was ſpecially articled, that the charger ſhould build a 
dwelling- houſe on the farm by Burgeſs! s entry; and that Burgeſs him- 
ſelf ſhould build all other houſes he might think neceſſary, at his own 
expence; and that the charger, for his part, built the dwelling-houſe 
in due time. The agreement he offered to prove by witneſſes, who 
were preſent when it was made, and other perſons to whom Burgels 
afterward gave an account of it, &c. 


* The Lords found, that it 1s not competent for the maſter to prove 
by parole evidence, any obligation againſt the tenant, which 1s 
© not contained in the tack; and remit to the Lord Ordinary to 

hear parties farther on the import of the tack, as it now ſtands; 
and to do therein as he ſhall fee caule.' 


AR. Cre/bie, Alt. Ila Campbell. Clerk, Robertſon. 


"No, 


1 


No, LII. | February 2, 1773. 
The CREDITORS of SCOTT, late of Howden, 
Againſt 


WILLIAMWILSON, Writer to the Signet. 


ANNU AL EE SN T: 


The bygone ben upon the price of lands, retained by the purchaſer 
on account of incumbrances and arreſiments not being purged, and till 
the iſſue of certain other queſtions, muſt either be accumulated by him into 
à principal Jum, bearing annudalrent, or lent out upon proper ſecurity. 


ILLIAM WILSON, as purchaſer of the lands of How- 
den from James Scott, in 1753, had brought a proceſs of 
multiple-poinding againſt the credits of Scott, ſhortly after his pur- 
chaſe, in which a variety of queſtions having. occured, which pro- 


| longed the dependence, the creditors at length inſiſted, that, as the 
bygone intereſt upon the price was lying dead in the purchaſer's hands, 
he ſhould be appointed to pay it up, in order that it may be converted 
into a ſtock, and lent out to a proper perſon, at the ſight of the credi- 


tors. 


Upon the 24th of November 1772, the Lord Juſtice- Clerk Ordinary 
pronounced the following judgment: * Finds it unneceſſary to enter 
into the diſcuſſion, who have been moſt to blame for the long conti- 
nuance of this litigation before the former Ordinary; and that, 
ſuppoſing the creditors, as two often happens-in a. common cauſe, to 
have been leſs attentive to their intereſt, and leſs diligeat in bringing 
the cauſe to a concluſion than they ought to have been, ſtill equity 
will not permit the purchaſer, who has been in poſſeſſion of the 
lands ſince the date of his purchaſe in the 1753, to hold the annual- 
rents of the price which have accrued fince that time, heing 19 years, 
as a dead ſtock in his hands, to his great profit, and their great loſs ; 
and therefore finds, that. the purchaſer muſt either hold the bygone 
. annualrents of the price due at and preceding Martiamas laſt, as a 
ſtock bearing intereſt from that term, or muſt pay over theſe bygone 


annualrents to any perſon authoriſed by the creditors, to the effect 


they may be laid out, upon proper ſecurity, at their riſk, for ſuch 


*. intereſt as they can obtain: And, in order to carry this interlocutor 


into execution, ordains the creditors, betwixt and next calling, to 
give in a ſtate of the annualrents of the price remaining in Me Wil— 
ſon's hands, at and preceding Martinmas laſt; and, againſt the ſame 
time, ordains Mr Wilſon to make his election, whether he will hold 

| *.thele 


(136) 


e theſe as a ſtock bearing intereſt from ſaid term, and what intereſt he 
is willing io pay, or if he will pay over the ſame to the creditors.” 
Upon a reclaiming petition for Wilſon, upon this and other points, 


© The Lords refuſed the ſame, in ſo far as it reclaims againſt that 

* part of the Lord Ordinary's interlocutor reſpecling the bygone 
annualrents of the price of the lands preceding Martinmas laſt, 
and remitted to the Lord Ordinary to lee the ſame accumulated 
by the petitioner into a principal ſum, bearing annualrent, or 
lent out on proper fecurity, in terms of the interlocutor. 


— 


AR. R. Cullen. Alt. 4. Wight. Clerk, Gil/or. 


No. LIII. 8 February 2. 1773. 


FOUYN FINLASON, 


1 | Againſt 


FOUHN EM E NM 


= 

4 

20 preferve recourſe againſt an onerous indorſee, on a bill paſſed by . 
4 in courſe of trade, the bill muſt be duly negociated, whether the draws- 


er was creditor or not to the perſon drawn on. 


ny 


WEN, merchant in Aberdeen, having had ſome dealings with 

Stephen Bedford of Birmingham, in February 1769 tranſmitted 
| 'to = iy in part payment, an ind rſed bill of L. 15 Sterling, dated at 
2 Aberdeen, February 18, 1769, bearing value received, and drawn by 
: William Mitchell there, upon Alexander Mitchell, merchant in Lon- 
don, payable to Ewen, or order, 35 days after date. 

Ewen being ſued before the ſheriff of Aberdeen, for payment of 
Bedford's draught on him for L. 28 Sterling, indorſed to Finlaſon, 
he bjedted, that Bedford had not given him credit for the above 
mentioned bill of L. 153 but the ſheriff having over-ruled his defence, 
which was, that the bill in queſtion had not been duly negociated, and 
therefore Bedford had fot feited his recourſe. Ewen brought a ſuſpen- 
ſion of the decree, on the ſame ground, and pleaded, that, although 
the bill was ſent to Bedford in courſe of poſt, he had neglected to pre- 
ſent it for acceptance, till ſeven days after became due, viz. April 
21ſt, when acceptance was refuſed ; and, even then, no proteſt was 


taken ; nor was the diſhonour notified ſooner than ſeven days aſter 
| .the 


— DEF 
2 


( 137 ) 


the bill fell due, when Bedford wrote from London the following let- 
ter to Ewen: April 21. 1769. Sir, The bill on Alexander Mit- 
« chell you ſent me to Birmingham I kept, as I was going to London, 
for pocket- money; but, to my diſappointment, when I came to pre- 
I ſent it, I was told it would not be paid; they had no effects, &c.; 
therefore I have returned it; for which pleaſe ſend me another, &c. 
And, by this time, Alexander Mitchell, upon whom the bill was drawn, 
as well as Mitchell the drawer, had ſtopped payment. 

In anſwer thereto, it was ſtated, that the bill falling due on the 14th 
April, Bedford, then in London, thought it not worth his while to 
call for ſo ſmall a ſum, till the 17th, which was the laſt day of grace, 
when he was informed that Mitchell of London had failed on the 
13th, the day before the bill fell due ; but that, though it had been 
otherwiſe, he had not been, for a conſiderable time before, poſſeſſed 
of any of the effects of Mitchell of Aberdeen; that no proteſt could 
be taken, either for non-payment, or even for non-acceptance, till 
the laſt of the three days of grace, being the 17th, when the bill was 
actually preſented, and when a proteſt might perhaps have been neceſ- 
ſary to found Mr Bedford in his recourſe againſt Ewen, by ſummary 
diligence; but that, under the particular circumſtances of this caſe, a 
proteſt would have been of no avail to Ewen, in recovering the con- 
tents of the bill, either from Mitchell of Aberdeen, or Mitchell of 
London, 

The Lord Ordinary, in reſpect the ſuſpender did not offer to prove 
that the perſon: on whom the bill was drawn had value of the drawer 
in his hands, found the letters orderly proceeded, reſerving to the ſu - 
ſpender his recourſe againſt the drawer of the bill, | 

Ewen reclaimed, contending, that, by the univerſal practice of mer- 
chants, it is underſtood that no recourſe is due upon a bill improperly 
negociated, whether the perſon drawn upon was debtor to the drawer 
or not. Conformably whereto, it had been decided, in many inſtances, 
particularly, June 25. 1755, Hart, and July 12. 1758, Tod. 2%ty, 
That the burden of a proof could not be laid on him. And the court, 
being clearly of opinion, that, in the queſtion of recourſe, there was a 
juſt diſtinction between the caſe of the drawer, and that of an onerous 
indorſee, the latter of whom was materially intereſted, that the bill, in 
all events, ſhould be properly negociated, and was not bound to ſub- 
mit to ſuch inveſtigations as the interlocutor pointed at: . 


The Lords ſuſtained the reaſons of ſuſpenſion guoad the L. 15 bill, 


and gave the expence of proceſs. 


Act. W. M*Kenzje. Alt. Buchan Hepburn, Clerk, K:ripatrick, 
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No. LIV. February 2. 1773. 


FOAN DRU MOND of Logicalmond, 
Againſt 


The HE RIT ORS of the Pariſhes of Monzie, Monedie, and Crieff, 
and others. 


ANN EX AT ION guoad ſacra, 


Landi annexed about ſacra muſt bear their proportion of upholding the ſu- 
bric of the church to which they are annexed, free from all other pa- 
rochial burdens there; and continue liable in every parochial burden, 


fave that of upholding the fabric of the church, in the parife from 
which they are disgjoimed, 


HE Lords find, that the heritors of the lands annexed quoad 

* /acra are liable in their proportion of upholding the fabric of 

the kirks to which they are annexed, and in no other parochial bur- 
* dens: Find, that they are not liable to contribute for upholding the 
fabric of the pariſh-kirks from which they are dizjoined ; but that 
they remain liable in all other parochial burdens in theſe pariſhes: 


And remit to the Ordinary to proceed accordingly.” 


AR. D. Graeme, W. M Kenzie. Alt. [lay Camplell, Clerk, Git/on. 


No. LV. | February 4. 1 773. 
GILBERT MOSES, 
Againſt 


WILLIAM CR A416, ROBERT M*LINTOCK, and 
FAMES C TX R K, True for the creditors of John 


MEwwan. 
P R © O F. 


Parole- evidence of the actum et tractatum at the time of one's ſigning a 
deed, admitted, upon a charge of fraud and deception, to relieve from 


the effect of it. 


ILBERT MOSES having made a demand on M*Ewan, his 
debror, for payment, who offered to diipone to him a tene- 


ment of houſes as payment. pro tanto, a minute of ſale, wrote by the 
detender 


.% 


S D 


18 
E- 
he 
er 


6. 19 Þ 


defender Clark, was executed between the parties, and depoſited with 
the writer, to make out a formal diſpoſition ; which not being done, 
(owing, as he alledged, to colluſion between Clark, and Craig and 
M'Lintock, who were all creditors themſelves of McEwan), Moſes pro- 
ceeded to execute and regiſter inhibition againſt M'Ewan, for his own 
ſafety; and, afterwards, he brought an action of reduction and im- 
probation, concluding, Imo, For reduction of a truſt-right, i in form of 
an agreement, among M*Ewan's creditors, nominating the defenders 


ſole truſtees for the management and diviſion of M*'Ewan's effects; 


which deed, the purſuer alledged, was contrived by the defenders, for 
their own purpoſes, and whereto they had elicited his ſubſcription, on 
falſe pretences, and greatly to his prejudice. 2do, That the defenders 
ſhould be decerned to implement the aforeſaid minute of ſale, according 
to the terms covenanted between him and M'Ewan. 

The Lord. Ordinary, upon adviſing a condeſcendence, and other pa- 
pers, before anſwer, allowed the purſuer to prove, prout de jure, the 
facts ſet forth by him; particularly, that, when he ſigned the truſt- 


right, he was diverted From reading it, by aſſurances from the tru- 


ſtees, that his purchaſe, and previous diligence, were not thereby hurt; 
and allowed the defenders a proof of their aliegations. 

A proof was accordingly brought, and the Lord Ordinary pronoun- 
ced the following interlocutor: Having conſidered the memorials 
for both parties, and, particularly, that the purſuer's purchaſe and 
right to the tenement in the old wynd was compleated by the mi- 
nute of ſale, and inhibition thereon, before his acceſſion to the a- 
greement of the creditors ; and as, at the time when he ſubſcribed 
the agreement, he declared, without objection, that this ſubject was 
not underſtood to be included in the debtor's eſtate to be conveyed to 
the truſtees; Therefore finds, that, notwithſtanding his acceſſion, 


ö 


he is entitled to the benefit of hin purchaſe, and, that the bankrupt's 


* conveyance of the ſubject cannot hurt his right and intereſt therein.“ 
Upon a reclaiming petition and anſwers, the point of law, as to the 


competency of parole-evidence to defeat writing, was particularly un- 


der conſiderution of the court; and, as there was apparently fraud 


rein at the time of 3 the deed, 


The Lords adhered.” 


Act. Walter Campbell. Alt. IV. Craig. Clerk, G:3/or. 


No. 
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No. LVI. | February 11, 1773; 


FAMES WEMYS S of Wemyſs, 
Againſt — 


WILLIAM BAYNE in Fallhill, CHRISTIAN MOYES 
his wife, and ALEXANDER BAYNE their ſon. - 


CONDITIONAL RESIGNATION IN A VASSAL'S CHARTER. 


A ſuperior having his vaſſal bound to reſign his feu, if it ſhall happen 
the ſuperior to make water-works for draining coal, grinding corn, or 
otherwiſe, is not entitled to inſiſi for the ſurrender, where he had not 
previouſly purified the condition by erecting the works, 


AMES Earl of Wemyſs, the purſuer's father, by charter dated 
May 27. 1746, proceeding upon a recital of his having received 
L. 5: 5: © Sterling from William Moncrieff miller at Methel-mill, diſ- 
poned, in feu-farm and heritage, and perpetually demiſed, in favour of 
Moncrieff, his heirs and aſſignees whatſoever, heritably and irredeem- 
ably, under the reſervations, proviſions, and conditions after expreſſed, 
the waulk-mill of Methel, with houſes, biggings, yards, and pertinents, 
with the water-gang of the ſaid mill; and alſo that piece of land Iy- 
ing immediately be-north the ſame, bounded as therein deſcribed, par- 
ticularly by the corn-mill-lead of Methel-mill, © reſerving to us, our 
© heirs and ſucceſſors, the haill water of the ſaid waulk- mill, in caſe 
© of ſcarcity, to our coal-works at Kirkland, and the ſaid cora-mill.” 

By an after clauſe of ſame charter, and upon which the preſent 
queſtion aroſe, it is provided, That, if it ſhall happen us, or our fore- 
ſaids, to make water-works for draining coal, grinding corn, or 0- 
therwiſe, in that caſe, the ſaid William Moncrieff, and his above 
named, are, and ſhall be, bound to reſign, ad perpetuam remanen= 
tiam, the foreſaid waulk-miln, water, and water-gang, with the 
foreſaid piece of land, in the hands, and in favour of us, our heirs 
and ſucceſſors, upon repayment of the ſum of L. 5: 5: o Sterling.” 
By this feu-charter Moncrieff was to pay an annual feu-duty of 
L. 33: 6: 8 Scots, beſides the public burdens. 9 

Mr Wemyſs of Wemyſs, now become ſuperior of theſe lands, 
brought an action againſt the defenders, as ſtanding in the right of 
Moncrieff, the original grantee, by purchaſe, whereby, upon a recital 
of his * having occaſion to make ſundry improvements upon the mill 


* of Methel, water and water-leads before mentioned ; and of his 
g | finding 
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© finding it neceſſary for that purpoſe, to have and reſume the poſſefſion 
© of the foreſaid redeemable feu of the waulk-mill and pertinents ; 

and that he had divers times required the defenders to have reſigned 
the ſaid waulk-mill, &c. upon payment of the five guineas, of which 
tender had been made, and the ſame refuſed ; he concluded, that they 
ſhould be decerned, for their reſpective rights of liferent and fee, to 
renounce and reſign the premiſſes in his hands, upon payment of the 
five guineas, and to deliver an effeQual diſpolition thereof, containing 
procuratory of reſignation ad remanentzam And the Lord Kennet Or- 
dinary having pronounced ſundry interlocutors, decerning in terms of 
the libel, the defenders reclaimed to the court. 

Pleaded : The condition does not exiſt upon which the redemption 
was to take place. The condition is in thefe words: Providing and 
declaring, that if it ſhall happen us and our forelaids, to make water- 
* works for draining coal, grinding corn, or otherwiſe, then, and in 
that caſe, &c. The firſt thing to be done to purify that condition, is 
the raiſing water- works, which therefore mult precede the redemp- 
tion, to give the purſuer the command of the water of the waulk-mill. 
But, as this 1s not done, or any preparations made therefor, or any 
plan for water-works ſo much as concerted, the purpoles expreſſed i in 
the ſummons have no relation to any waterworks. whatever, nor to 
the uſes for which the water-works, if raiſed, were to be ſubſer- 
vient. 

Anſiwered: When the late Earl was feuing out his property, hs was 
entitled to do it under ſuch conditions as he thought proper ; and, if 
the vaſſal accepted of his feu right under theſe conditions, he is bound 
to ſubmit to them. Although the reſervation in the contract of a 
power to redeem the lands "xe the vaſſal is not abſolute, yet it was 
certainly not the meaning of the ſuperior, that the vaſſal ſhould be 
allowed to judge of the propriety of his operations, or of the place 
where the works ſhould be erected, or of the uſes for which theſe 
works are intended. But, whenever the ſuperior made intimation to 
him, that he was about to make water- works for mills, coal works, 
or other operations, the covenant of parties certainly was, that the vaſ- 
ſal was to make a ſurrender of the feu to the ſuperior ; altho,“ were it 
afterwards to appear, that no ſuch thing was intended by him, but 
only a pretence made to diſpoſſeſs the vaſſal, he would certainly be 
well founded in a claim of damages, and to be again put into poſſeſ- 
fion.— lhe erecting of water-works upon the grounds of the lands in 
the feu contract, would ſurely be a moſt ſufficient reaſon for the ſupe- 
rior's reſuming che ſubjects; and, as it is very plain, that, until actual 
redemption, the ſuperior was not at liberty to perform any operation 
whatever upon the property of his vaſſal : This clearly thews, that, 
upon a ſound conſtruction of the feu- contract, it was not neceſſary 
that the erecting of water-works ſhould precede the redemption of 


the lands, 
Nan | | * The 
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The Lords find the condition on which the defenders are bound to 
* reſign the ſubjeQs into the purſuer's hands has not yet exiſted; 
* and remit to the Ordinary to proceed accordingly.” 


Act. M] Queen. Alt. Dean of Faculty. Clerk, Tait. 


No. LVII. | | February 12. 1773, 


FOHN SINCLAIR of Ulbſter, and his Curators, and others, 
Againſt | 


FOHN SUTHERLAND of Welter, and others. 


FO SEEK LON 


Poſſeſſion of a privilege cannot be ſummarily inverted; and the minority 
of the perſon exerciſing the privilege, which was that of approving 
the lets of provoſt and bailtes for a royal borough, is no good objection, 


Complaint was preſented by Mr Sinclair of Ulbſter, and his cu- 
5 | : rators, on a recital of Ulbſter's privilege of ſuperintendency, 
. [ Remark. Deciſions, No. 104) and ſetting forth, that a leet for the 
| election of provoſt and bailies for the borough of Wick, was, previ- 
ouſly to the laſt Michaelmas, in due time prelented to, and approved of 
by Mr Sinclair of Ulbſter, and his curators: That, upon the foreſaid 
leets being preſented, the minutes of election bear, Compeared John 
Sutherland of Welter, in name of himſelf, and the other burgeſſes 
in the town; and repreſented, that, for ſome conſiderable time paſt, 
* the family of Ulbſter had, without any authority or juſt title, afſu- 
med a negative on the election of magittrates of the ſaid borough, 
* by over-perſuading the magiſtrates to preſent a leet to Ulbſter for his 
© approbation, pretending, that, without ſuch approbation, no magi— 
© ſtrate could be choten ; which was diſconform to the charter of erec- 


tion in 1589, and inconſiſtent with the liberties of a royal borough: N 
Aud, as Ulbſter's privilege had been infringed on this occaſion, pray- 
ing, to reduce and make void the election that enſued, and to declare , 
Mr Sinclair of Harp{dale to be the provolt duly elected, who was in : 
V)]Ibſter's leet for that office; and although he had fewer votes than N 
Welter, who was not in faid leet, was alone validly elected. | 
a Upon : 
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Upon adviſing the complaint, with anſwers, &. the Lords find, 

© in reſpe& the family of Ulbſter have been in poſſeſſion of ap- 
proving the leets of provoſt and bailies for the borough of 
Wick, that the election of the reſpondent John Sutherland as 
provoſt of Wick is void and null; and find, that James Sin- 
clair of Harpſdate was duly elected provoſt of the ſaid borough ; 
and decern accordingly,” And, upon a reclaiming petition and 
anſwers, * adhered,” 


R a «„ «„ „ 


Act. Scl. General, J. Boſwell. Alt. IJlay Campbell, M. Laurin, Cre/bie. Clerk, Pringle. 


No. LVIII. | | February 16, 1773. 


FAMES CA THACAREF: of Carbiſton, one of the Heirs- por- 
tioners of Inverleith, Es 


Againſt 


FAMES ROCHETD, the other Heir-portioner of that Eſtate. 


HEIRS-PORTIONERS. 


There is a diſtinction between heirs-portioners ab inteſtato, and heirs- 
portioners proviſional, with reſpect to the praecipuum; which, in the 
caſe of the latter, is not claimable in the right of the eldeſt of four 
daughters, who were, failing a Jon, nominatim called to the ſucce/- 
fron by a ſettlement equally amongſt them, h 


N 1691, Sir James Rocheid of Inverleith executed a deed of ſettle- 

ment, diſponing the eſtate of Inverleith, and others, to his ſon 
James, and the heirs whatſoever of his body, whom failing, to Mag- 
dalen, Janet, Mary, and Elizabeth, his four daughters, equally a- 
mong them, and the heirs whatſoever of their bodies; but qualified 
with this condition and proviſo, that it ſhall not be in the power of 
James, the ſon, to contract debts, or otherwiſe burden the lands diſ- 
poned, or to alienate the ſame, or do any other deed whereby they 
may be adjudged, or otherwile evicted in prejudice of his four daugh- 
ters; with liberty, however, to James, the ſon, to make ſuitable pro- 
viſions for a wife and younger children, and to charge the eſtate with 
debt to a certain extent. And theſe proviſions are guarded with irti— 
tant and reſolutive clauſes, The entail was completed by infeftment, 
and recorded, 
a On 
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On Sir James's death, James, the ſon, took the eſtate on the foot 
of this entail ; and, having died in 1737, without iſſue, the ſucceſ- 
ſion devolved on Mary and Elizabeth, two of Sir James's four daugh- 
ters then living, and the eldeſt ſons of Magdalen and Janet, deceaſed, 
who made up their titles by ſpecial ſervice, as heirs of proviſion, 
| From the death of the laſt mentioned Sir James Rocheid, in 1737, 
the eſtate of Inverleith had been held pro indiviſo, till James Rocheid, 
deſcendent of Mary, the third daughter, having ſucceeded to her fourth 


ſhare, and having right to the fourths of the other two ſiſters, Janet 


and Elizabeth, lately inſiſted in a brief of diviſion, before the ſheriff 
of Edinburgh, againſt James Cathcart, who, as being grandſon to 
Magdalen, the eldeſt daughter of Sir James Rocheid, and flanding in 
her right as to one fourth part of the lands of Inverleith, contended, 
that he was entitled to have the manſion- houſe, offices, and garden of 
Invetleith, allotted to him as a praecipuum ; and the ſheriff having o— 
ver- ruled his claim, the cauſe was removed by bill of advocation ; 


which was paſſed of conſent. 


Pleaded by the claimant: As it is a fixed Hs in the law of 


Scotland, that the eldeſt heir portioner takes, as a praccipuum, all 
ſubjects which are in their nature indiviſible, which is the caſe of the 


meſſuage and its appurtenances, the queſtion reſolves into this abſtract 


point, Whether the ſame principle ought not to obtain, where the 
{ame perſons are both heirs of line and heirs of proviſion ? 

That ſuch would be the rule in fucceſhon, ab inteſtato, is eſtabliſhed 
by the uniform opinion of the later writers upon the law of Scotland, 
and by a train of deciſions conformable thereto ; and, therefore, it lies 
upon the other party to ſhow upon what principle the diſtinction be- 
tween heirs- general and heirs of proviſion can be ſupported. The 
ratio legis is the fame in both, viz. the indiviſibility of the ſubject, 
which, in the nature of things, cannot admit of being ſplit, and, 
therefore, ex neceſſitate, muſt be decreed to one or other of the heirs- 
portioners ; and, cacteris paribus, the law does ſo far acknowledge a ſe- 
condary right of primogeniture among heirs-portioners ; and, in re- 
ſpect thereof, throws the indiviſible ſubjects into the portion of the 
eldeſt, without any recompenſe to the other heirs- portioners; et ubi 


cadem e ratio, idem debet eſſe jus. 


It is maniteſt, from the tenor of it, that Sir James's only view, in 


executing this ſettlement in the form of an entail, was to tie up the 
hands of his ſon, that he might nor diſſipate the eſtate, the prohibi- 
tive, irritant, aſd reſolutive clauſes, went no farther than the ſon; 
and, upon his death, the eſtate became a fee- ſimple in favour of thoſe 
very perſons who would have taken, 1n the courſe of legal ſucceſſion ; 
his four daughters, failing iſſue of his ſon's body; ſo that the deſtina- 
tion of ſucceſſion in their favour had nothing farther in view, than to 
coniinue the line of natural ſucceſſion. Under theſe circumſtances, it 
is impoſſible to imagine that Sir James could intend to eſtabliſh a dif- 
ferent rule among his own daughters, than would have obtained, had 
the eſtate devolved to them in the courſe of legal ſucceſſion. 

Anſwered : In ſome later caſes, the court has, no doubt, found, 


that the eldeſt heir portioner is entitled to the principal meſſuage, with- 


out 


1 


out bells liable in any equivalent, But, whether theſe deciſions are 
well or ill founded in law, is immaterial ; becauſe it is clear that they 
apply fingly to the cafe of ſucceſſion. devolving, ab inteſtato, upon 
heirs-portioners. 

In ſtrict propriety, the expreſſion, heirs-portioners, applies only 
where a haereditas is ſplit into portions, not by a deed of the party 
diſponing a ſubject to two or * females equally among them, but 
by the operation of law; Stair, B. 3. tit. 5. 11. In the preſent caſe, 
therefore, the four daughters of Sir Jan Rocheid did not take, as 
heirs-portioners, in the legal ſenſe of the word, but as joint difportees, 
to whom the eſtate was conveyed, in the event their elder brother 
mould die without leaving heirs of his body; and the haereditas comes 


to be divided among them, not in conſequence of any act of the law, 


which would conſtitute them heirs-portioners, but by the exprels terms 
of Sir James Rocheid's ſettlement ; which declares, that, in the above 
event, they ſhould ſucceed, and the lands and barony of Inverleith be 
divided equally among them. 

As the right of primogeniture, giving the whole of a land- eſtate to 
the eldeſt ſon, in preference to his brothers, and giving a praecipuum 
to the eldeſt heir-portioner, in caſe of a female ſucceſſion, 1s, like all 
other rules of ſucceſſion, ab inteſtato, derived from the preſumed will 


of the deceaſed, it muſt unavoidably ceaſe, where a perſon has not 


left his will to be gathered from preſumptions, but has diſpoſed of his 
eſtate in his own lifetime, in the cleareſt and moſt unambiguous terms. 
Where an expreſs deed is founded upon, the favour of -primogeniture, 
and the preſumptions of law, are at an end; and the only queſtion 
is, with regard to the meaning and import of that deed. 

The mode of expreſſion, * which failing, ro Magdalen, Janer, Ma- 
* ry, and Elizabeth Rocheids, my daughters, equally among them, im- 
porting as clearlyas words can, that the tour daughters were to have each 
an equal intereſt in the ſubjects thereby conveyed, without any prefe- 


rence of the one to the other, either expreſſed or implied, is repeated 


in all the other clauſes of the deed. When Mr Cathcart, therefore, 
as repreſenting Magdalen, one of the four daughters, inſiſts, that the 
manſion-houſe, &c. of Inverleith ſhall be adjudged ro him, without 


being liable for any equivalent to one who ſtands 1n right of the other 


three daughters, 1s it poſſible to deny that he is maintaining a plea di- 
rely in face of that very deed under which alone he can claim ? 


* The Lords find, that, in this caſe, the claimant, James Catheart, 

* as in the right of the eldeſt daughter, is not entitled to a praec:- 
puum, as in the caſe of heirs-portioners ; and remit the cauſe to 
the ſheriff to proceed accordingly ; reterving to the parties to be 
heard before him, to whom, in the diviſion, the manſion houſe, 
offices, garden, and planting about the ſame, all belong, be 
paying a recompenſe.“ 


a «a $5 


AQ. Dean of Faculty, Alt. Craſbie, Blair. Reporter, C:alſton. Clerk, Tait. 
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No. LIX. February 18. 1773. 


ROBERT GRAY, Procurator- fiſcal to the Dean- of- guild Court 
of Edinburgh, 


Againſt 


FAMES PAXTO V. and Others, the * of John 
Paxton, Vintner in Edinburgh. 


PENAL ACTIONS 


Not tranſmiſſible 3 heirs, even n after litis-conteftation, if purely cri- 
minal. 


P ON a complaint to the dean- - of- guild of Edinburgh, in name 

of George Marſhall, vintner in Dumfries, James Burges, his 
ſervant, and Robert Gray, procurator-fiſcal, againſt John Paxton, 
vintner in Edinburgh, on this ground, that Burges having ſet up ſome 
hackney-horſes, the property of Marſhall, in the defender's ſtables, 
he, and his ſervants, at feeding theſe horſes, uſed a meaſure far ſhort 
of the legal meaſure, and, that it would come out in evidence, that 
the defender has uſed this falſe meaſure for ſome years paſt, and impo- 
ſed on the lieges; and therefore concluding for a fine and expences : 
The following judgment was pronounced by the dean-of- guild court: 
Find the complaint proven: Fine and amerciate the defender, John 
* Paxton, in L. 100 Sterling, payable to the procurator- fiſcal, for the 
* behoof of the Charity- workhouſe of Edinburgh: Grant warrant to 
© the officers of court to poind his goods, or impriſon his perſon with- 
in the tolbooth of Edinburgh, till payment of that ſum : Find the 
3 liable in L. 10 Sterling of damages to the private complain- 

Find him allo liable in full expences; and decern.“ 

3 having brought a ſuſpenſion of this judgment, the Lord Or- 
dinary took the cauſe to report, and appointed informations, which 
were accordingly lodged ; ſubſequent to which, Paxton, the defend- 
er, having died, a ſummons of transference was executed againſt his 
ſon, and having been called in court, the action was transferred in la- 
tu quo reſerving all objections to the defender. 

Objected: The rule in law, that penal actions tranſmit againſt the 
heir, % lis conteſtata fuerit cum defuncto, is only applicable to private 
actions ariſing from delinquency, where a certain penalty is defined by 
the law, and where there is a private party. In the preſent inſtance, 
the action was indeed raiſed in the name of a private party, viz. 
George Marſhall, inn-keeper in Dumfries; ; but, from his letter 8 

nexe 
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nexed to the information for Mr Paxton, it appears tn he diſclaimed 
the action; and his poſtilion has no intereſt in it, no: any right to in- 
fiſt for reparation of a damage ſuppoſed to have be n done to his ma- 


ſter. He does not found upon any particular "ſg giving him a pe- 


nalty or right of action, in ſuch a caſe. He wen mere name for his 
maſter, who has withdrawn his appearance; therefore the action 
is entirely at an end quad the pg ate party, It is only naw carried 
on by the procurator-fiſcal ; and, hougy he ancluſion is only for a 
pecuniary puniſhment, it does 1:0: occur. o the heir of a ſuppoſed 
guilty perſon can be ſubjected in thy 1s puiiſhoient, or how the action 
can now go on, in order that an arbitrary fine way be inflicted againſt 
the heir, for a crime of which he never was zuilty; and to which 
fine no private party has any claim, the ſame veing only demanded at 
the inſtance of the public. 

There was no extracted ſentence, but merely an interlocutor of the 
dean-of-guild, afterwards brought before this court by ſuſpenſion, and 
which ought more properly to have been an advocation, as the decree 
never was extracted; and, therefore, the whole matter being ſtill o- 

en, the interlocutor of the dean-of- guild makes no difference in the 
caſe. It ſtill goes no further than a lis conteftata. 


Anſwered : The diſtinction the defender endeavours to bee 


between penal actions, which are competent to a private party, and 
thoſe purſued at the inſtance of the public procurator, has no coun- 
tenance, either from the nature of the thing, or from the authority 


of lawyers. For, although the claim of a private party may be con- 


ſidered as more favourable, ſo far as his action inſiſts for reparation 
of damages actually ſuffered; yet, when he goes beyond this, and 


concludes for a penalty, there is not the leaſt reaſon for making a 


diſtinction between the perſon concerned, and a procurator-fiſcal, or 
any third party, whom a particular ſtatute may have authoriſed to pro- 
ſecute; and, agreeably to this, in the writings of all our lawyers, the 


rule is laid down in general, that, after litis- conteſtation, penal ac- 


tions, that is, actions ariſing ex delicto, which contain only conclu- 
ſions of a pecuniary nature, tranſmit againſt the heirs of the defen- 


der. 


In the preſent caſe, the concluſions of the action were merely pe- 


cuniary; and, as the defender was not indicted for trial by jury, the 


ſtrict forms reſpecting criminal trials did not apply. But, not only 
was a proof led, but a judgment had been actually pronounced, a con— 


ſiderable time before Mr Paxton died. In a word, from the time that 


the dean-of-guild pronounced his judgment, impoſing the fine of 
L. 100 Sterling, there was a jus guacftum to the proſecutor, which 


could not be defeated by the ſubſequent accident of Paxion's death. 


This fine came clearly to . be of the nature of a civil debt, and, like 
every other debt of Paxton's, muſt be made effectual out of his e- 
ſtate, 


© The Lords find, that the action being purely criminal, the ſame 


, cannot now proceed againſt the preſent defender, the heir of 
| * Joha 
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© John Paxton ; and therefore ſuſpend the letters / mplictter, and 
* decern.” 


Ad. N. Blair. Alt. Iliy Campbell. Reporter, Lord Fuſtice-Clerk. Clerk, Campbell. 


No. LX. | | February 25. 1773. 


| ELIZABETH and ISOBEL GRAYS, Daughters of Fohn 
Gray of Rogart, deceaſed, 


Againſt 


FOAN WOO D, and others, Creditors of faid John Gray. 


17 a 


T. be fee of lands, which, by a minute of a poſt-nuptial contract if mar- 
riage, the w ife became bound to diſpone to her huſband in liferent, and 


to the heirs of the marriage in fee, not bearing to be nomine dotis, 
found to belong to two daughters - ra exifiing of the marriage, 
and not to the huſband. 


HE lands of Rogart belonged formerly to a family 5 the name 

of Monro ; and Rachel Monro, the laſt of that family, had a 

perſonal right, by diſpoſition from her father, to that eſtate ; but ſhe 

was not infeft thereon, nor did ſhe ever make up any title in her per- 
lon, 


Rachel Monro was married to John Gray, by whom ſhe had iſſue 


Elizabeth and Iſobel Grays. After her death, her two daughters. made 
up titles to the eſtate, and were infeft therein ; firſt in 1741, and af- 
terwards, upon more complete titles, in 1702. 

In 1733, a minute of a poſt-nuptial contract of marriage had been 
entered into between the ſaid John Gray and Rachel Monro, concei— 
ved as follows: 1 
* For as much as there was no contract of marriage betwixt the ſaid 
* John Gray and the ſaid Mrs Rachel Monro before their marriage, 
and they being reſolved, and defirous, that there be an ample poſt— 
nuptial contract extended betwixt them, with all clauſes needful, have 
agreed to the following articles. 199, The faid Kachel Monro is to 
procure herſelf ſerved and retoured heireſs in genera! and ſpecial to 
her ſaid deceaſed father, and thereupon infeft and ſeized in all and 
hail! the lands of Meikle Rogart, with the mill and mill-lands there- 
of, &c. And being ſo infeft, to diſpone the ſaid lands, &c, to and in 
favours of the {aid John Gray in liferent, and ta the heirs of the ſaid 


marriage in fee ;* and to aſſigu and diſpone to him the whole move- 
able 


UW <\- * * — 


2 


L 


490 


able ſubjects belonging to her. 2do, The ſaid John Gray is to e 
the ſum of L. 200 Sterling money upon land, or other good ſu 

« cient ſecurity, and take che rights thereof in favour of himſelf 5 
his ſaid ſpouſe, and the longeſt liver of them two in conjund fee and 
* liferent, and to the heirs of the marriage in fee; and is alſo to pro— 
vide his ſaid ſpouſe in and to the liferent of the town, mill- mods 
and others above mentioned, with terce of moveables and conque! 

and the children of the ſaid marriage to be provided to ſuch ſums as 
© the ſaid John Gray ſhall pleaſe to provide them, at any time in his 
lifetime; and, failing of ſuch diviſion, to ſuch ſum as all be agreed 
upon by two of their neareſt relations; one upon the father's fide, 


and another upon the mother's ſide.“ 


On this foot, things remained at the time of Rachel Monro's death, 
and when the titles were made up in the perſon of the daughters; and 
who afterwards, in 1762, along with their father, granted. a diſpoit- 


tion of the lands of Rogart to the Earl of Sutherland, in purſuance of 


a previous e of ſale, on his giving a bond for the Price. 

In a muiuple- poinding brought by the purchaſer, the creditors of 
John Gray, who had uſed arreſtments, contended, in the ˙i place, 
that, by the conception of the minute of contract with his wife, 
their debtor John Gray was conſtituted fiar of the lands of Rogart, at 
leaſt, of the perſonal right thereof; and, of conſequence, that the price, 
while in medio, mult be affectable for his debts, 2d/y, They founded 
on a contract between Gray and his daughters, purporting their con- 
currence to ſell the lands to the beſt offerer; that the daughters were 
to have a ſum certain between them; and the father to take the chance 
of the ſurplus in lieu of his claims. 

Anſevered to the firſt plea: : The huſband could have no right to thoſe 
lands which were the wife's property, other than her conveyance gave. 
She, however, conveyed nothing to him but a naked right of liferent, 
the fee remaining in her own peiſon; deſcendible, however, by that 
deed, to the heirs of the marriage, as her heirs. Had no heirs of the 
marriage exiſted, as there was no deſtination in favour of the huſ- 


| band's heirs, nor no ſubſtitution by her to the heirs of the marriage; 


in ſhort, as nothing was done to convey the lands in any ſeries other 


than the legal ſucceſſion, Mrs Gray's heirs whatſoever, in the event of 


her death, would have ſucceeded to the fee of the eſtate, and had a 
righr to make up titles thereto, as her heirs, ſubje& only to the bur- 
den of her huſband's liferent, which was all that ſhe had habilely con- 
veyed. 

The words of the ſecond article of the minute, which the creditors 
lay hold of as importing, that, by that contract, the fee was convey- 
ed to Mr Gray, fo that, to veſt the liferent in his wite, a reconvey- 
ance was neceflary, appear to be inaccurately conceived; but their ſup- 
poſition is ill founded; for the property not being veſted in Mr Gray, 
by the preceding part of the contract, no conveyance of the liferent 
to his wife was neceſſary. On the contrary, that liferent remained 
with her in conſequence of her abſolute right of property, in cale her 
huſband predeceaſed her. The meaning of this claule appears to be 
truly this; that the liferent of the ſum of L. 200 Sterling to be pla- 
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ced on ſecurity, together with the terce of moveables and conqueſt, 
ſhould be ſecure to her, beſides what ſhe drew from the town, mill= 
lands, and others, though the deed in this particular has been innaccu- 
rately expreſſed. | ET 

In anſwer to the ſecond plea : The contract 1762 between John 
Gray and his daughters, can have no effect. It was a moſt improper. 
deed, impetrated from them, to their great prejudice, by unfair means, 


and which they would be entitled to ſet aſide. And a condeſcendence 


of the facts and circumſtances they offered to prove in ſupport of their 
reaſons of reduction of this contract, and alſo of their own ages, was 


exhibited by order of court. | 


* The Lords find, That the fee of the lands of Rogart belonged to 
Elizabeth and Iſobel Grays ; alſo find, that the contract, of date 
February 18. 1702, is not a ſubſiſting contract binding on them; 
and remit to the Lord Ordinary to proceed accordingly,” 


A reclaiming petition was refuſed without anſwers, 


Act. Craſbie. Alt. Blair. Clerk, Kirkpatricks 


No. LXLI. | February 23. 1773. 
SSMON HOEIDAT, 


Againſt 


HUGH MX AIL E Writer in Edinburgh, and one of the prin- 
cipal Keepers of the Parliament-houſe. | 


rn s » 1. a 


The rents of booths, or ſhops, in the outer parliament-houſe, part of the 
dues of one of the principal keepers of the parhament- houſe, are ar- 
reſtable. | DD | | 


OLIDAY, creditor to MKaile in the ſum of L. 300 Sterling, 
by bill accepted along with his ſon, laid arreſtments in the 
hands of the poſſeſſors of ſome booths, or ſhops, in the outer parlia- 


ment-houſe, and inſiſted in a forthcoming. 
Pleaded by M'Kaile : Salaries of offices and fees of ſervants are 


not afſeable by arreſtment, except in fo far as they exceed the bounds 


of a reaſonable aliment, to be eſtimated by the nature of the office in 


the one caſe, and the condition of the ſervice in the other, 
| | The 


B WW. iy 


E : 


The right the defender has to theſe rents ariſes from his office of one 
of the keepers of the parliament- houſe, the emoluments of which are 
inconſiderable; the fixed falary, by the ſtated particulars thereof, a- 
mounting to little more than L. 20 Sterling yearly to each of the Joint 


keepers, which is made up in part by rents of the booths, or ſhops, in 


the outer parliament-houſe, the half whereof comes to L. 9 Sterling: 
Beſides which fixed income, there are ſeveral ſmall fees annexed to the 
office. 

It will not be ſaid that twenty pounds Sterling yearly 3 the 
bounds of a reaſonable aliment for a man who bears a conſiderable of- 
fice about the court. It isclear, therefore, that the emoluments of 
this office, without diſtinction, whether they ariſe from the rents of 
ſhops, or from any of the other articles ſlated, are ſtrictly alimentary, 
leaving no ſurplus, ſuch as can be attached by the diligence of credi— 
tors, 

Farther, it cannot be denied that this aliment is lau fully conſtituted. 
Tne defender was admitted to his office by the court, upon a leet pre- 
ſented by the magiſtrates of Edinburgh; and his admiſſion is inſerted 
in the books of ſederunt. In every particular, therefore, do the rents 
in queſtion fall under the deſcription given by en of an alimen- 
tary fund that may not be arreſted. 

In the beginning of this century, a queſtion occurred, whether the 
fees of a commiſſioner in parliament could be arreſted? It was ar- 
gued for the creditors, that, although penſions granted by the King, 
the ſalaries of his miniſters of ſtate, and ſervants, could not be arreſt- 
ed; yet that was only in conſequence of the act of ſederunt, June 11, 
1613; and that the fees of commiſſioners in parliament are not men- 
tioned in the act; nevertheleſs, the Lords found the arreſtments un- 
watrantable, and ordained them to be looſed, without caution or con— 
ſignation; Forbes, March 18. 1707, Moliſon ſupplicant. In the pre— 
ſent inſtar ee, if the purſuer is at liberty to arreſt the rents of the ſhops, 
which are one half of the ſalary, he mult be at equal liberty to arreit 


the whole from year to year. If he be allowed to arreſt one half of 


the ſalary, the defender will not be in a condition to attend the lervice 
of the court in a ſuitable manner; if he arreſts the whole, he cannot 
attend it at all. | 

Anſwered : The general rule in law is, that every man's effects, of 
whatever kind, are ſubject to pay his debts.. The only exemption of 
funds not ſpecially declared, and bearing, in gremio of the right, to 
be alimentary, 1s that mentioned in the act of ſederunt 1613, recited 
by Spottiſwood, Voce Penſion, and what is contained in the act of ſede— 
runt, February 27. 1662, reciting one in 1626. 

In the preſent cafe, there i 1s no declaration whatever that the per- 
quiſites of this office, which does not yield leſs, communibus annts, than 
I. 50 Sterling, ſhall be held alimentary ; far leſs, that the op- rente, 
amounting to but L. 9, out of L. Fo, ſhall be deemed ſuch. And, 
their own nature, it is impoſſible they can be viewed as „. 
from this imple conſideration, that they are not payed per advance. 
The ſtate of this proceſs demonſtrates, that they are not abſolutely ne- 
ceſſary for the defender's ſupport; and, as the other perquiſites are 
more 
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more than ſuſſicient to maintain him, compared with what ought to be 
held alimentary in a queſtion with a creditor, there is not the ſmalleſt 
ground for finding, that the rents in queſtion are not attached by the 


purſuer's arreſtments. 
It may be proper that the court ſhould have an officer of this Kind; 


but it is of much more conſequence to ſhow, that no office whatever 
can be a ſhelter to injuſtice. If Mr M*Kaile ſhould not be in capacity 
to attend, the office will ſtill ſubſiſt, though the court may have ano- 
ther incumbent. His being an officer of court, therefore, can- make 
no alteration in the preſent queſtion. 

It was indeed found, that the fees paid by a borough to a com mit- 
ſioner in parliament were not arreſtable; but that proceeded chiefly 
on this conſideration, that the commiſſioner was entitled to the privi— 
leges of parliament ; and the fees being paid only during his attend- 
ence in parliament, he was to be held as attending in conſideration of 
them ; and, therefore, could not be deprived of them, 

In fine, the purſuer knows of no privilege indulged in this reſpe& 
to any officer whatever. The court have ſolemnly decided in the caſe 
of an officer in the army, that the arrears, which are in effect part of 
the pay, are arreſtable, January 26. 1715, Brodie contra Campbell; 
and, in the caſe of Hale, miniſter of Linton, contra his creditors, Fe- 
bruary 12. 1730, found a miniſter s ſtipend arreſtable. 


© The Lords repel the objections to the arreſtments. 


Act. Alex. Murray. Alt. Geo. Ferguſon. Clerk, Tait. 


No. LXII. February 24. 1773. 
Sir LUDOVICK GRANT of Grant, Bart. and others, 


Again 
A D UF F sheriff-clerk of the County of Elgin. 


REEHOLDER SS. 


The truft- oath cannot be put before the meeting of freebolders i ig conſiitute 
by the election of preſes and clerk. 


Complaint was is preſented by Sir Ludovick Grant, and certain o- 
ther freeholders, who attended at the laſt Michaelmas meeting 
of freeholders for the county of Elgin, which was held the 2d Octo- 
ber 1772, charging, that Archibald Duff, acting in the character of ſhe- 
Tiff-clerk of ſaid county, had been guilty of the offence enacted by the 


10th 


- 
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\ 16th of his late Majeſty in the inſtances therein ſet forth, and,-of con- 


ſequence, had incurred the ſtatutory penalty. 

The point on which the merits of the complaint chiefly furned was, 
whether the truſt-oath could be legally tendered, (as in fact it was, and 
refuſed to be taken, at this meeting), before the choice of the preſes 
and clerk; as, if not, Mr Duff's conduct deſerved no blame. In which 
view, he argued, that the penult clauſe in the act 7th of the late King, 
founded on in the complaint, could not be meant to include the cafe of 
the truſt-oath, which is regulated by a preceding clauſe of the ſame 
ſtatute 3 and that the oaths ſpoke of in the penult clauſe are thoſe ap- 
pointed by law to be taken by eleQtors in general, including delegates 
of boroughs ; which are, the oaths to government, but not the truſt- 
oath, which reſpects alone the qualification of freeholders. 

The judgment which the court gave upon this complaint imported, 
that the rruſt-oath was, in this caſe, legally tendered before the choice 
of preſes and clerk ; and that ſo ſtood the law. But this judgment 
was reverſed in the Houſe of Peers March 31. 1773. 


Act. Dean of Faculty, Sol. General. Alt. Ilay Campbell. Clerk, Pringle, 


No, LXIII. February 25. 1773. 


ADAM BELL, Truſtee for the Creditors of ohn Morton, the 
elder, 


| Againſt 


RICHARD LOTHIAN. 


CREDITORS or a DEFUNCT. 


The creditors of a perſon deceaſed are entitled to reduce deeds granted by 
his apparent heir, intra annum deliberandi, to their prejudice, on the 
Second clauſe of the act 1661, c. 24. although theſe creditors ſhould 
have uſed no diligence within the three years from his death, 


OHN MORTON, theelder, who was proprietor of the lands 
of Blackbriggs, died in May 1767. Within a year from his death, 
John, his ſon, being debtor to Lothian, granted to him a bond and 
diſpoſition, under reverſion, over Blackbriggs, for a certain ſum, Lo- 
thian giving a relative miſſive, whereby he became bound to pay off a 
debt affecting the ſaid lands, partly owing by Morton the elder. 
An action was brought, at the inſtance of Bell, as truſtee for James 
Kirkland, and others, creditors of Morton the elder, concluding, that 
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Lothian's right to the lands ſhould be reduced, in ſo far as the purſu- 
ers are hurt thereby, founding on both clauſes of the act 1661, c. 24. 
But the firſt branch was not thought applicable to the /pecres Jacki; and 
the judgment went upon the ſecond. 

To the competency of the challenge on the ſecond branch of the act, 
objected by the defender: The law gives no preference to the creditors 
of a defunct, in competition with the creditors of an apparent heir, 48 
to the defunct s eſtate, unleſs they uſe diligence againſt it within the 


ſpace of three years from his death. In default of which, the credi- 


tors of the apparent heir have an equal, and may acquire a prefetable 
right to them, either by the diligence of the law, or the act of the heir; 
which, though done within the three years, and, of conſequence, re- 
dueible, if the creditors of the defunct uſe diligence within that time, 
yet, if the three years are ſuffered to elaple, theſe diligences and ſecu- 
rities will become valid and effectual. 

Anſwered: The ſecond clauſe of the act, by which the heir is prohi- 
bited to ſell within the year, is pure and abſolute, and the limitation 
applies only to the firſt clauſe of the act. This very queſtion was de- 
termined, in the caſe, Taylor contra Lord Braco, 26th November 1747, 
where the court decerned in the reduction of the noble Lord's right to 
an eſtate, ſolely upon the laſt clauſe of the act 1661; for it was not 
ſo much as alledged that any diligence was uſed within the three 


years. 


p The Lords ſuſtained the reaſons of reduction of the bond and dif- 
«* polition, as being granted by Morton, the younger, intra an- 
num deliberandi : But, as the defender, if this point ſhould 
be given againſt him, had prayed a reſervation of all claims com- 
etent to him, againſt the eſtate of Morton, elder, by virtue of 
the debts due to him, and ſecurities taken in conſequence thereof, 
the court remitted to the Ordinary to hear parties on that and 
ſome other points. 


Act. J. Boſwell. Alt. Cre/bie. Clerk, Tait. 


No. 
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No. LXIV. 2 8 20. 177 3. 


JAMES NETL, Writer in Air, 


Againſt 


JOHN BROWN, Merchant in Glaſgow, Truſtee for J and 
Abraham Clegg of Mancheſter, and Thomas and George — of 


London. 


A R R E S TT 


An arreſiment, debiti ſervandi cauſa, upon an admiral precept, without 
previous citation of the common debtor, in a cauſe not maritime, found 
irregular, and alſo not founded in the pradlice of the admiral- court. 


EIL, being creditor to William Harris, merchant in Air, by an 
accepted bill, cauſed arreſt, on the 17th October 1768, in vir- 
tue of a horning, in the hands of Mary White, as debtor to Harris, 
and afterwards obtained decree of forthcoming againſt her, who ſu- 
ſpended and brought a multiple-poinding, on the ground of double di- 


_ ſtreſs. 


Brown produced an intereſt, which conſiſted of a decree of forth- 
coming, obtained, at his inſtance, before the high-court of admiralty, 
againſt the ſaid Mary White, and Harris, the common debtor, found- 
ed upon two ſmall bills, drawn by John and Abraham Clegg, and 
Thomas and George Maltby, upon Harris, payable to him, but not 
accepted by Harris, 

Neil objected to Brown's intereſt, on this medium, that his arreſt- 


ment was funditus void and null, as being filius ante patrem, being an 


arreſtment without a dependence ; for, until the common debtor was 
cited, there could be no depending action; and as, in this caſe, the 
common debtor was not cited by Brown, till long after his arreſtment 
on the admiral-precept, and after the arreſtment uſed by Neil, Brown's 
arreſtment was good for nothing, and his fell to be preferred. 

The Lord Stonefield Ordinary ſuſtained the objection by ſeveral in- 
terlocutors: * In reſpeQ*the arreſtment uſed by Brown was executed 
* before a dependence was created by citation of the common debtor, 
and that Neil's arreſtment was regularly executed, previous to the 

* citation, at Brown's inſtance.” 

Againſt theſe judgments, Brown having reclaimed, the court, upon 
adviſing the petition, with anſwers, ordered memorials on the cauſe, and 

par- 
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1 
particularly, as to the 3 of the admiral- court, and how far ſuch 


arreſtments as Brown's had been ſuſtained. 
Memorials having been accordingly given in, 


The Lords, in reſpect the arreſtment uſed by Brown was not in a 
* maritime cauſe, therefore adhered to the Lord Ordivary' s inter- 
© locutor,” And again adhered, on a reclaiming petition and an- 


AQ. M Laurin. Alt. Jay Campbell, J. Baſuell, Cullen. Clerk, Tait. 
No. LXV. March 3. 1773. 


Mr COSMO GORDON, Advocate, 


n 
ALEXANDER ABERNETHIE of Mayen. 


r R E E H O I D EK RS. 


Objeftion ſuſtained to the enrolment of an apparent heir, on a claim lodged 
with the ſherifj-clerk, that the claim was deſective, in ſo far as it 
neither mentioned the dates of the predeceſſor's titles, nor the particu- 
lar lands on which the claimant defi red to be enrolled, nor their extent 


or valuation, 


HE claim lodged for Mr Abernethie, in order to be enrolled at 
Michaelmas 1772, bore to be * As heir apparent to the deceaſed 
James Abernethie, his father, who ſtood on the ſaid roll of free- 
© holders for the county of Banff, at the time of his death, in virtue 
of his charter and infeftment on the lands of Mayen, and others, 
© therein ſpecified, lying within the pariſh of Rothemay, and county 
* of Banff; which charter and infeftment are herewith produced.” 
Mr Abernethie having been enrolled at the Michaelmas meeting, 
notwithſtanding an objection made thereto by Mr Gordon, one of the 
freeholders preſent, becauſe the copy of his claim lodged with the 
ſherifi-clerk did not ſpecify, either the dates of his predeceſſor's titles, 
the particular lands on which he deſired to be enrolled, or their extent 
or valuation, which were eſſential requiſites, in claims, whether 
of an apparent heir, or ſingular ſucceſſor? Mr Gordon preſented a 


. againſt this enrolment, under the authority of a clauſe of 
the 
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(he 16th of his late majeſty, which enaQts, that, to prevent all ſur- 
priſe at the Michaelmas meetings, every freeholder who intends to 
claim to be enrolled, at any ſubſequent Michaelmas meeting of the 
freeholders, ſhall, for the ſpace of two kalendar months, at leaſt, be- 
fore the ſaid 6 meeting, leave with the ſheriff or Nur 8 
clerk, a copy of his claim, ſetting forth the names of his lands, and 
his titles thereto, and dates thereof, with the extent or valuation on 
which the defires to be enrolled; and, in caſe of his negle&, to leave 
his claim as aforeſaid, he ſhall not be enrolled at ſuch Michaelmas meet- 
ing, &c. | 

I anſwer, Mr Abernethie endeavoured to diſtinguiſh the caſe of an 
apparent heir from that of a ſingular ſucceſſor, to whom alone, he ar- 
gued, the reaſon of the ſtatute applied. But the words of the ſtatute 
were thought to be ſo generally conceived, as to leave no room for 
ſuch diſtinction. 


»The Lords find, that the freeholders did wrong in admitting Alex- 
ander Abernethie on the roll of freeholders; and, therefore, 
grant warrant to expunge his name from the ſaid roll.“ 


Ad. Sol. General, Alex. Gordon, jun. Alt. E iphinſtone, J. Boſwell, Clerk, Pringle. 


No. LXVI. 5 March 4. 1773. 
ALEXANDER DUKE of GORDON, 
Againſt 
AMES EARL of FIFE, and others, 


SUPERIOR and VASSAL. 


I, Conſent in terms of the act 53. 1661, not inferred from a proprictor 
of church lands, after having been inſeſt on a crown-charter, his re- 
cently taking from the lord of erection a charter of the ſame lands, 
bearing the lands to be holden of him and his heirs in perpetuum, 

 whereon he was mnfeft ; and, 2dly, adjecting to a copy of this char- 
ter, in the granter's chartulary, a writing, declaring his acceptance 
thereof, on the conditions therein expreſſed ; ſo as to bar ſingular ſuccęſ- 
org in theſe lands from recurring to the crown as ſuperior. II. No 

_ termini habiles for * lord of erection's lea of . on that 
charter, 


HE lands of Over Mefts (the ſuperiority of which was the ee 


of the preſent ſuit) were part of the antient priory of Pluſcar- 
| r ; dine, 
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dine, which, after the reformation, was erected into the temporal 

lordſhip of Urquhart, in favour of Alexander Seton, afterwards arl 

of Dunfermline. But, as theſe lands of Over Mefts, before the re- 

formation, were granted in feu by the priory, the aforeſaid grant, in 

favour of the Earl of Dunfermline, only carried the right of ſuperio- 

rity; and which having again accrued to the crown through the laſt 

Earl of Dunfermline's forfeiture, Jean Counteſs of Dunfermline. in 
1698, obtained from the Sovereign a grant of the lordſhip of Ur— 

quhart, and was infeft on a charter under the great ſeal. 

The lands of Over Mefts came by progreſs to belong to David Stew- 
art of Newton, who was infeft in theſe lands in virtue of a charter 
under the great ſeal, granted in his favour, of date 14th February 
1679. 

On 16th September 1686, James Farl of Dunfermline granted a 
charter of the foreſaid lands of Over Mefts, in favour of the foreſaid 
David Stewart :—* Tenen. et haben, totas et integras dict. villam et 
* terras de Over Mefts, cum terris molendinariis, et terris brueriis ea— 
rund. et univerſis pertinen. jacen. ut praedicitur, praefat. Davidi 
j Stewart, et Mariae Meldrum, ejus dict. ſponſae, eorumque alteri 
| * diutius viven. in conjuncta infeodatione, et vitali reditu, et haeredi- 
il * bus inter ipſos legitime procreat. ſeu procreand. ; quibus deficien, 
. * propinquioribus et legitimis haeredibus dict. Davidis Stewart, et aſſig- 
* natis ſuis antedict. haereditarie, et irredimabilicer, de nobis, haeredibus 
* et ſucceſſoribus noſtris, in capite, in feudifirma et haereditate, i in per- 

* petuum, per omnes rectas metas,' &c. 

To a copy of this charter, inſerted in the chartulary of the family 
of Dunfermline, is ſubjoined a docquet in the following words: And 
© the ſaid David Stewart, in token of his acceptation of the foreſaid 
charter of confirmation, upon the conditions above expreſſed, has 
ſubſcribed theſe preſents, day, year, month, and place foreſaid, and 
* before theſe witneſſes, above deſigned. (Signed) David Stewart. 
* R. Colwill witneſs, James Wiſeman witneſs. And, upon the foreſaid 
charter, infeftment followed. | | 

Sir Harry Innes having, in 1711, got a conveyance to the lands of 
Over Mefts, from Emelia and Janet Stewarts, nieces and heirs of Da- 
vid Stewart, who had eſtabliſhed no title in their perſons, he deduced 
an adjudication in implement of the diſpoſition in 1726. 

In 1764, Sir James Innes, the fon of Sir Harry, obtained a char- 
ter under the great ſeal of theſe lands of Over Mefts, in virtue of the 
above adjudication in implement. And Lord Fife having purchaſed 
theſe lands from Sir James, a charter under the great ſeal was expedi- 
ted in his favour in 1770. 

The Duke of Gordon, now in the right of the lordſhip of Ur- 
quhart, as heir to his father, who was infeft as heir to the aforeſaid 0e 
Jean Counteſs of Dunfermline, the crown's grantee, brought an tt 
action of reduction and declarator againſt the Earl of Fife, and others al 
deriving right from him, for ſetting aſide the above mentioned royal e 
charters, as erroneous, and having it found and declared, that the Earl. 1 


was bound to hold the lands of Over Mefts of him. 0 C 
The 
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The defence againſt this action was, That, as, from the titles to the 
jands of Over Mefts, it appeared that theſe lands had belonged to the 
riory of Pluſcardine, and were feued out prior to the reformation ; 
therefore the defenders were entitled, in virtue of the ſtatute 1633, 
cap. 14. to hold theſe lands immediately of the crown; and, that the 
urſuer, as in place of the lord of erecion, had no more than a 
claim for payment of the feu-duties. | 
To which plea the purfuer oppoſed the exception in the later ſtatute, 


1661, c. 53. and the tranſaction, in 1686, between the Ear] of Dun- 


fermline and David Stewart, then proprietor of theſe lands, as bring- 
ing the preſent caſe under that exception. _ 

Argued by the defenders: It is underſtood to be a fixed point, that 
the ſimple taking of an infeftment from a lord of erection, does not 


bar either the vaſſal, or his ſucceſſors, to recur to the crown; and fo 


it has been found by the court in ſundry inſtances. There is nothing 
more than common in the tenor of the charter alluded to, or that can 
import any obligation on the vaſſal, and his ſucceſſors, to hold the 
lands of the lords of erection in all time coming, It is not incum- 
bent on the defenders, ſingular ſucceſſors, to account, at this diſtance 
of time, for David Stewart's taking from the Earl of Dunfermline this 
charter 1686, notwithſtanding he ſtood infeft in the lands upon a charter 
under the great ſeal, Many reaſons, however, might have occured to 
him for taking this ſtep, without ſuppoſing an intention to bind himſelf 
to hold of that family forever, in place of the crown, his real ſuperior, 
The charter itſelf is intrinſically void and null, and could veſt no right 
whatever in the vaſſal, even although the Earl of Dunfermline had 
been the proper ſuperior. It did not proceed, either on the reſignation 
of John Maver, who was the former vaſſal, and David Stewart's au- 
thor, or of David Stewart himſelf, who then ſtood fully inveſted in 
the fee of the lands by his charter and infeftment from the crown, In 
ſhort, the charter proceeded without any warrant, It was therefore 
altogether ineffectual in law, and could not be the proper warrant of 
any infeftment to follow thereon. And this faulty charter, notwith- 
ſanding David Stewart's infeftment on his charter under the great ſeal 


remained firm, and he, of conſequence, continued immediate vaſſal of 


the crown, | 
2dly, the docquet ſubjoined to the copy of the charter in the chartu- 


lary, in the firſt place, is not a probative writing, not being authenti- 
cated in terms of the ſtatute 1681. 240, Were it probative, yet it is 


not ſuch a conſent as is required by the ſtatute 1661. It plainly im- 
ports no more than a declaration on the part of the vaſſal, that he was 


willing to accept of the charter in the terms in which it was concei- 
ved, and, of conſequence, to perform the ſeveral preſtations therein 
covenanted. When the vaſlal takes infeftment upon the charter, he 
thereby declares his acceptance in the ſtrongeſt terms, rebus et factis; 
and therefore it is plain that the above declaration cannot have a ſtrong- 


er effect than if the vaſſal, without any ſuch declaration of acceptance, 
had ſhown his acceptance, rebus et factis, by taking infeftment on the 


charter, 


Anſwered: 


( 168) 


Anſwered : The act has not preſeribed any mode or form by which 
che conſent of the vaſſals, for holding of the lords of erection, was to 
be given. The only thing requiſite, was a vaſlal's declaring his wil- 
lingneſs to hold the lands of the lord of erection in perpetuum. In the 
preſent caſe, the conſent meant in the act of parliament was given by 


Bavid Stewart, in a manner as Proper as any that has occurred under 


the authority of the act 1661. If the legiſlature had intended that 


church-lands, which, by that and preceding ſtatutes, were declared to 


be held of the crown, ſhould be made to be holden of the lords of 
erection, when the owners were to inclined, in a feudal manner, the 
ſtatute would have ordered, that the proprietor of church-lani-, fa 
intending, ſhould execute a procuratory for reſigning the lands in 
the hands of, and taking out a new charter from, the lord of »re-c- 
tion. But the legiſlature, omnipotent in diſpenſing with form, having 
only required the conſent of the proprietor, and declared ſuch conſent 
to be tantamount to a refignation in favour of the lord of erection, it 
muſt have the ſame effect as if ſuch reſignation had been made. The 
ſtatute has declared the conſent to be the modus vacandi, and to be a 
ſufficient authority for the lord of ereQtion's granting a charter. 

And it can have no influence in this queſtion, that David Stewart 
took a charter from the crown. The acts 1633 and 1601 had annex- 


ed the ſuperiority of the lands to, and declared that he held them of 
the crown. He therefore was as much the vaſſal of the crown before 


taking our the charter as after. Strictly, he could take his charter 
from no other ſuperior ; and he was as much at liberty to give that 
conſent required by the act 1661, after taking out the charter from 
the crown, as he was before. The ſtatute has nor ſpecified when ſuch 
conſent is to be given, The general poſition of the law is, that the 
ſuperiorities of all church-lands are annexed to the crown, and their 
owners are the vaſſals of the crown; but the owners are left at liberty 
to become, when they think proper, the vaſſals of the lords of erec- 
tion, by conſenting to hold their lands of them. 

2dly, The docquet ſubjoined to the charter in the chartulary 
of the family of Dunfermline, ex concelſſis, is not in ordinary con- 
comitant of a charter; and, therefore, ſuch, when appearing on 
the copy of this charter, granted by the Earl of Dunfermline to Da- 
vid Stewart, muſt afford concluſive evidence of a tranſaction between 
them, that, in place of holding the lands of the crown, he was there- 


after to hold of the lord of ereQtion.—The objeQion, that the writer 


of the docquet is not deſigned, in terms of the ſtatute 1681, onght to 
have no effect; for that, as the lands were poſſeſſed for more than 
the years of preſcription, under this charter, and the docquet thereto 
ſubjoined, it is not now competent for any perſon to oe a defect of 
this kind. 

Replied: Preſcription has clearly nothing to do in this queſtion ; 
and it would be of no moment, although the charter 1686 had been 


the only title in David Stewart's perſon, It is impoſſible that it could 


have the effec to render the null docquet a probative writ. In that view 


of the caſe, the charter and ſeiſine 1686 would have been conſidered 
as the inveſtiture under which n Stewart held the eſtate; but the 


docquet 
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Vocquet in queſtion was no part of that inveſtiture. It was only ſub- 


joined to a copy of the charter, engrofled in the Earl of Dunferm'in='s 
chartulary; and, as it is not a probative d2ed, the law authoriſes the 
defenders to ſay, that it was not the deed of David Stewart, 

There is therefore nothing to diſtinguiſh this caſe from the common 
caſe of a vaſſal in kirk-lands accepting a charter from the lord of erec- 
tion; and it is a propoſition totally untenible, that the vailals of charch- 
lands, by taking an entry from the lord of erection, do thereby bee 
come bound to hold of them in all time coming. 

The purſuer miſconſtrues the exception in the ſtatute 1651, as if any 
conſent on the part of the vaſſal to hold his lands of the lord of erec- 
tion, were the conſent pointed at by the act of parliament, and ſuf - 
cient to tie down the vaſſal and his ſucceſſors to hold of the lord of 


erection in all time coming, It is not a ſimple conſent interpoſed be- 
tween the vatlal and the lord of erection that is meant in the ſtatute, 


but a conſent between the vaſſal and the crown, conſenting to the ſu— 
periority granted by the crown in favour of the lord of erection, and 
agreeing to hold of the lord of erection in place of the crown. This 
is the natural import and conſtruction of the words of the ſtarute. It 
is always declared, that, notwithſtanding of this act, any who have 
* gotten, or ſhall get, any new infeftment of ſuperiority of kirk— 
© lands, the fame ſhall ſtand good as to ſuch vaſſals who have given 
their conſent to the ſaid right of ſuperiority ; in regard that ſuch a con- 
* ſent, as to his Majeſty, is of the nature of a reſignation of their property 
in favour of the ſaid ſuperior, to be holden of the king.” 

And, indeed, this conſtruction of the ſtatute is perfectly conſonant 
to the eſtabliſhed principles of the fendal law of Scotland. By the ſta- 
tute 1633, the ſuperiority of church-lands is annexed to the crown, 
and the vaſſal of the church is thereby made the immediate vaſſal of the 


crown; the natural conſequence of which was, that the infeftment in 


the perſon of the lord of erection was an anomalous right; which, 
though it might import a conveyance to the iſſues and profits of the 
dominium directum, yet it did not veſt in him ſuch a feudal right in the 
lands as could entitle him to grant a valid and effectual inveſtiture to 
the vaſſals of the crown; and therefore it would be abſurd to ſuppoſe, 
that, becauſe the vaſſal had erroneouſly taken an entry from a perſon 
who had not truly the right of the lands in him, that therefore he 
ſhould be bound to hold his lands of him in all time coming. But, as 
any perſon may be effectually interpoſed between the {ſuperior and the 


vaſſal, by the mutual conſent of ſuperior and vaſllal, and that, either 


by reſigning his property in the hands of the ſuperior, in favour of 
the interpoſed ſuperior, or by conſenting to ſuch reſignation made by 
the interpoſed ſuperior; as the interpoſed ſuperior becomes thereby the 
immediate ſuperior of the vaſſal, fo the ſtatute has, with great pro— 
priety, enacted, that, in every ſuch caſe, the vaſſal muſt, and, indeed, 
can only hold of the lord of erection, who, by the conſent of the fu- 
perior himſelf, was interpoſed between him and the crown. 

The nature of ſuch conſent is further apparent from Act 33. of the 
reſcinded parliament 1647, entitled, Ac anent the vaſſals of kirk-lands. 
This ſtatute, after enacting, that the lords of exchequer, and keeper 
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of the ſeals, ſhall not have any power to grant or paſs, hereafter, any 
new grants, rights, or infeftments, of the ſuperiorities of the foreſaid 
kirk lands, &c. contains the following clauſe: * Excepting always 
© from the ſaid reſtraint the ſignature granted to the Earl of Eglinton, 

* and the Lord Montgomery, of the abbacy of Kilwinning ; with this 
declaration always, that, if the exchequer ſhall pleaſe to pals the 
* ſignature of Kilwinning, the ſame ſhall be without: prejudice to the 
* lairds of Blair, Montgreenans, Achinyards, Hill of Beath, Halp. 
© land, and Mainiſhill, and all others who have not conſented, nor will 
* conſent, to the ſupplication given in by the vaſſals of & ilwinning, deſi- 
* ring to hold of the {aid noble lords: All which perſons ſo excepted 
* are allowed to enter preſently, and in all time coming, by the ex- 
* chequer, to any lands hoiden of the ſaid abbacy of Kilwinning,” 

It is from thence clear, that a ſingle content, paſſing between the 
vaſſal and lord of econ, was not under{tood to be ſufficient, even to 
entitle the vaſſals of the church-lands to hold of the lord of erection; 
far leſs to oblige them to hold of him 1n ail time coming, when, by 
the public law of the land, he was not truly their tuperior. But, in or— 
der to entitle the vaſſal to hold of the lord of ereaion, and to tie him 
down to hold of him in time coming, it was underſtood to be neceſ- 
fary that there ſhould be a conſent given on the part of the vaſſal to 
the crown, or commiſſioners of the crown, at granting the right of 
ſuperiority in favour of the lord of erection, and that leave ſhould be 
aſked by the vailal, and granted by the crown, allowing them, in time 


coming, to hold of the lord of erection, in place of the crown. 


This conſtruction is alſo founded in reaſon, and the nature of the 


thing; for as, by the public law, the ſuperiority of churca-lands was 
annexed to, and veſted in the crown, whereby the vaſſals of church= 
lands became the immediate vaſſals of the crown, ſo it was not in the 


power of theſe vaſſals to diſclaim their real ſuperior; and no private 


agreement between thele vaſſals and the lords of erection, would en- 


title the vaſſals to withdraw themſelves from the crown, their true ſu- 
perior, and to hold of any third party whatever; and, in that caſe, a 
{upplication, on the part of the vaſlals, to the crown, to be allowed to 
hold of the lord of erection in all time coming, was a proper and an 
expedient meaſure, and which accordingly appears to have been the 
method followed out by ſuch of the vailals of the abbacy of Kilwin- 
ning as wanted to hold their lands of the lord of erection. 

But, 2do, Suppoſing the content that was adhibited, in this caſe, were 
ſuch a conſent as brought David Stewart under the exception in the 
ſtatute 1601, whatever effect that might have againſt David Stewart, 
and his heirs, to oblige them to hold of the lord of erection in all 
time coming, it can have no effect againſt onerous purchaſers. It is 
an eſtabliſhed point, that no latent deed, appearing in no record, can 
affect the right of an onerous purchaler. Sir Harry Innes purchaſed 
from David Stewart's repreſentatives the lands of Mefts, as they ſtood 
veſted in his perſon, and on the faith of the public law, by which he 
knew he was entitled to hold theſe lands immediately of the crown, 
and from which privilege he could not be debarred, by imply taking a 


charter from the lord of erection; and he could not be hurt by any 
latent 


o 
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{atent perſonal deed, limiting or qualifying that right, which did not 
appear on the face of anv record. 

Duplied : If the legiſl»t1:re had meant, that the election of a vallal, 
to hold of a lord of erection, in place of the crown, was to be notified, 
in a public manner, to the lieges, ſome record or other would have 
been pointed out, by which the publication was to be made; but no 


| ſuch thing is done; nor, indeed, does it well occur in what manner 


the publication alluded to by the defender could have been made, In 
many particulars, the records do not give full ſecurity to the purcha- 
ſers, nor compleat information; but they mult inform themſelves o- 


| therwilh in the beſt manner they can. And, in the preſent caſe, the 


purchaſer could not miſs to be ripe!y informed of the ſtate of his pur- 
chaſe, 


II. The next point argued by the purſuer, was, that, as more than 
40 years elapſed between the date of the charter 1686, and the after 


charter that was expedited under the great ſeal by Sir Harry Innes ; 


therefore the right of the lord of erection is ſecured by the poſitive 
preſcription, This is clearly founded in the words of the ſtatute 1617. 
The laſt charter of theſe lands was, ſo far back as the 1686, granted 
by the Earl of Dunfermline ; they were held under that right by Da- 
vid Stewart during his life, and by his heirs, to the 1726; that 1s, for 
the ſpace of above 40 years; and thereafter by the purchaſers from 
thoſe heirs till the erroneous charter and — was expedited by 
Sir James Innes in the 1764. 

Anſwered : It is an eftabliſhed rule in law that every perſon poſſeſ- 


| ſed of different titles, can aſcribe his poſſeſſion to that title which he 


ſhall judge to be moſt beneficial to him. No third party has a right 


to ſet up the one title againſt the other; and, therefore, David Stew- 
art, and thoſe in his right, may aſcribe their poſſeſſion to the charter 


and ſeiſine 1679, which was the only proper title in his poſſeſſion, and 
not to the charter 1686, which was a deed totally inept, 

2do, The infeftment 1686 did not ſubſiſt for the one half of the 
long preſcription, David Stewart having died in the year 1705; and, 
when David Stewart ſtood infeft upon the charter 1679, which nei- 
ther was nor could be vacated by the inept infeftment 1686; and, as 
the next inveſtiture was a charter and infeftment under the great 
ſeal, it is inconceivable by what rule the purſuer is entitled to bring, 7 
computo, the period between David Stewart's death, and the ſubſequent 
renewal of the inveſtiture, in order to create a preſcriptive right 1 in fa- 


vour of the lord of erection. 


But, 310, Fhere are not here termi Habiles for preſcription. It 13 
a clear caſe, that the {imple taking of a charter from the lord of erec- 
tion does not oblige the vaſlal to hold his lands of him for ever. And 
this was found, though the vaſſal had taken charters from the lord 
of erection for the ſpace of 40 years running; igth June 1714, Her- 
riot's Hoſpital contra Hepburn; and 24th January 1730, E. of Dun- 
donald contra Fullarton. And, if theſe two deciſions are well found— 
ed, they are totally deftrudtive of the purſuer's plea of preſcrip- 


tion. 
Indeed, 
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Indeed, the caſe does not admit of any poſſeſſion ſufficient to create 
a preſcriptive right. The only poſſeſſion that can be condeſcended on 
is uplifting the feu-duties, to which the lord of erection has a ſufſ- 
cient right, and which he is entitled to levy from the vaſſal, although 
the vallal had ſtood infeft on a charter flowing from the crown only; 
and, therefore, as the family of Dunfermline, in this cale, have had 
no other poſſeſſion than they were entitled to, if the charter and ſei- 
ſine 1686 had never exiſted, it is diſſicult to conceive how they can 
pretend, in this caſe, to have acquired a right by preſcription. 

Objerved on the bench: Clear, that the taking a charter from the 
lord of erection is not ſufficient, 2d/y, The docquet is not a formal 
deed : Eſto it were, it may be doubted if it imports ſuch a conſent as 
is intended by the ſtatute ; Therefore, no evidence of ſuch a conſent 
as is requiſite. At any rate, it was a latent deed, and not effectual a- 
gainſt ſingular ſucceſſors. And, as to the plea of preſcription urged 
by the purſuer, no termini habiles for it. h 


* The Lords repell the reaſons of reduction, and aſſoilzie the de- 
* fenders. | 


Act. Dean of Faculty, Sol. General. Alt. M. Ducen, Elphin/lone. | Reparter, Aloa. 
Clerk, Pringle, | 


N. B. The interlocutor reported as of this date was properly the ſe— 
cond interlocutor in favour of the defenders, and an adherence to a 
former of date November 18. 1772, upon a report of the Lord Or- 
dinary, as the cauſe then ſtood. Againſt which the purſuer having 


_ reclaimed, and obtained production of certain writings called for, as 


in the hands of the defender, this occaſioned a remit to the Ordinary, 
who again reported the cauſe, upon memorials, reſpecting the new 
production ; which, with the petition and anſwers being this day ad- 
viſed, the court adhered to their former opinion. And it was judged 
proper to compriſe the caſe in this form, ſtating the whole of the ar- 
guments uſed, Hinc inde, at once. 

It may be farther obſerved, that, in this queſtion, the court adhered 
to the former rule reſpecting an incidental point, namely, that, a par- 
ty is not bound, in virtue of a diligence which the other had obtained, 
parte inaudita, for recovering writings at large, to produce any wri- 
tings in his cuſtody other than thoſe ſpecially condeſcended on, and 
wherein he that calls for production of them can ſhow that he has an 


intereſt, : 


No. 


( & 


No. LXVII. | 1 March 10. 1773. 
FAMES CORDON of Badenſcoth, 


Againſt 


General F AMES. ABERCROMBIE of Glaſſoch, and o- 


thers. 


FREEHOLDERS 


There the judgment of the court of freebolders refuſing a claim for en- 
rolment, on titles that were laid before them, and objected to, 1s 
brought under review of this court ; and an additional objection to the 
title is newly made here, it is competent to recerve evidence, in order 


to remove that objection, 


T Michaelmas 1772, Mr Gordon having claimed to be enrolled 
as a freeholder in the county of Banff; divers objections were 
made to his title, and the majority of the meeting rejected his claim. 
Mr Gordon having preſented a complaint againſt this refuſal, in the 
anſwers whereto, beſides recapitulating the former objections, an ad- 
ditional one to his title was mentioned: He infiſted, that, as this ob- 
jection had not been ſtated in the meeting of freeholders, he was en- 
titled to produce new evidence in ſupport of his claim, which he of- 
fered to do. 

To this the reſpondents objected, on the incompetency of dating 
new evidence in the review- court, to, overturn the judgment of the 
original one; referring to the argument maintained by them in the - 
caſe of Gordon of Whitley, in the following No. 


The Lords repelled the objections made to the complainer's titles; 
but, before anſwer to the objection made in the anſwers, that 
the Caſtletown of Blairfindie and Eaſter Blairfindie, are ſeparate 
© tenements, allowed the complainer to prove, that the lands of 
© Eaſter Blairfindie are the ſame with the lands called the Caſtle- 
town of Blairfindie,'—And, upon adviſing the proof adduced, 

the court found this point proven; and, on the whole, found, 
that the freeholders did wrong in refuſing to enroll the complain 
er; and, therefore, granted warrant to add his name to the roll. 


Act. Sol. General, Ceſino Gordm. | Alt, Elphinſione, N. Boſwell, Clerk, Pring/:, 


Tt | No. 
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No. LXVIII. | March 11, 15771, 
ALEXANDER GORDON of Whitley, 


Againſt 


General FAMES ABERCROMBIE, and others. 
EEE E HOLDER 5. 


II is competent m this court to recerve evidence explanatory of a elaine 
ant*s title, to remove an objection ſuſtamed in the court of freebolders. 


R GORDON claimed to be enrolled as a freeholder in 
the county of Banff, upon certain lands, and among others, 
the lands of Inveraurie, and the lands of Inverhebit, formerly 
called Middle, or Little Inverhebit, and now called Bellchorach 
© of Inverhebit. To prove the valued rent of theſe particular 
lands, he referred to an article in the valuation-roll made up in 1690, 
ſtated thus: * Inveraurie and Inverhebit L. 250.“ To this claim 
it was objected, inter alia, that there were three different farms of the 
name of Inverhebit, viz. Eaſter, Weſter, and Middle, or Little Inver— 
hebit; and that no evidence was produced to ſhow, that the valuation 
Rated in the roll 1690 to Inveraurie and Inverhebit, applied only to 
Little Inverhebit. The freeholders ſuſtained the objection, and refu- 
ied to enroll, | | 

Mr Gordon complained of this judgment, and offered to prove, that 
the lands of Little Inverhebit, now called Bellchorach, were the lands 
which, together with Inveraurie, had uniformly paid ceſs for the ar- 
ticle of I. 250 in the valuation- books, And cf theſe points the court 
allowed a proof. | 

Pleaded by the reſpondents to the complaint, in a reclaiming pe- 
tition: It is a clear point, that this court have no original juriſ— 
dition for enrolling freeholders, They have only a power, by ſtatute, 
to review the proceedings of the freeholders in the form of complaint. 
A perſon, therefore, who is defirous to be enrolled as a freehold- 
er in any county, muſt go to the court of freeholders with his titles, 
and whole inſtructions of his qualification, He muſt give the free- 
holders an opportunity of ſeeing and examining the evidence upon 
which he claims to be admitted; and it is totally 1 incompetent tor him to 
apply to this court, in the firſt inſtance, or to make his productions for the 
f11{t time here, in order to entitie him to be enrolled, It the freeholders 
have erred, or miſapprehended the import of the evidence before them, 
they are, no doubt, ſubject to the correction of the court, of ſeſſion; 
but if, on the other hand, they have pronounced their judgment a- 


preeable to the evidence before them, it would have an extraordinary 
appear- 


73. 


m — 
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appearance, to find, that they have done wrong, when the court of 


ſeſſion, judging upon the ſame evidence, muſt have pronounced the 


ſame judgment, 
That the freeholders, in this caſe, determined properly upon the e- 


vidence before them, the complainer himſelf admits ; becauſe he ac- 


knowledges, that farther evidence than what was produced to the free- 
holders is neceſſary, in order to ſupport the plea he now maintains, 
And, if the complainer has any ſufficient evidence to produce for re- 
moving the objection ſtated to the freeholders, he may claim of new 
at next Michaelmas, and produce that evidence to the freeholders ; 
who, on the objection being removed, will admit the eon to the 
roll: But it is altogether incompetent to produce that evidence in this 
court which has never been laid before the freeholders. 

The complainer was obliged to admit, as to the ritles and valuation 
or retour, that theſe could not be produced before this court in the firſt 
inſtance ; becaule ſo it was expreſsly found by the Houſe of Peers, in 
the caſe of Sir John Gordon. The queſtion there was about the pro- 
duction of a retour, which Sir John Gordon did not think proper to 
ſhow to the freeholders ; and, although this was not, ſtrictly ſpeaking, 
a part of the title, but an evidence for proving that his lands were re- 
toured at 40 ſhillings of old extent, the Houſe of Lords held the pro- 
duction of this to be equally elential with that of his title-deeds, and 
in effect to conſtitute a part of his title or qualification; and expreſsly 
Found, that this court, having no original juriſdiction to enroll, could 
not receive ſuch evidence here in the firſt inſtance. 

It is plain that, in reaſon, there can be no difference between omit- 
ting altogether to produce the titles before the freeholders, and produ- 
cing ſuch as are inſufficient for the purpoſe. For example, ſuppoſe a 
claimant ſhows, from his titie-deeds, that he has a right to the lands 
of A, and produces a retour, bearing, that the lands of B are forty 


ſhillings, of old extent, and, at the ſame time, avers, before the free- 


holders, that the lands of A, and the lands of B, are the fame, but 
without ſhowing any evidence of ſuch averment, what can the free- 
holders do in ſuch a caſe but reje& the claimant? This does not hin- 
der him to come another time, with the neceſlary inſtructions for lap: 


porting his qualification, by connecting his titles with his retour, and 


ſhowing that A and Bare the ſame lands; but he cannot go before the 
Court of Seſſion, as a court of enrolment, in the firit inſtance, and there 
make his productions, in order that that court may enroll him, and o- 
verturn the judgment of the freeholders, upon evidence which never 
was before them, 

The ſame thing is to be ſaid, . where there is a want of connection 
between the titles and the valuacion, or where there 1s any other de- 
fect in the inſtructions of the claim, requiring to be ſupplied by other 


writings, or by the production of further evidence, — And this doQrine 


is not only founded in reaſon, and in the nature of the juriſdiction 
which this court has, with reſpect to enrolment, but has alſo been e- 
ſtabliſhed by repeated deciſions, in ſimilar caſes, particularly in the cafe 
of Captain Stewart, a claimant in Forfarſhire, December 19. 1767. 

| In 
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In fine, the alledged defect in the law 1s altogether imaginary; 
though, were there any as to this particular, it would not follow that 
this court could amend or alter the ſame, and convert its juriſdiction, 
which is founded in ſtatute, and goes no further than a power of re- 
view, into an original juriſdiction, Every claimant is ſuppoſed to 
know the defects of his own ritles, and ought therefore to be furniſhed 
with the proper evidence for ſupplying the ſame, when objected to, 
This was the principle adopted in the cafe of Captain Stewart; and it 
was then obſerved, that, if a claimant was not poſſeſſed of the neceſ- 
tary documents for ſupporting his qualification, it was his duty to take 
the proper ſteps to furniſh himſelf with ſuch evidence. | 
Anſwered: It is admitted, that, as the court of Seſſion have no ra- 
dical juriſdiction, as a court of freeholders, the claimant's titles cannot 
be produced, in the firſt inſtance, before this court. The titles being 
eſſentially neceſſary. to found the party in his claim, (and without 
which no enrolment can proceed), muſt undoubtedly be laid before that 
meeting, who muſt neceſſarily judge, in the firſt inſtance, of the quali- 
fication. But, when the titles requiſite for founding the claim are ac- 
iually produced before the meeting of freeholders, there is nothing, 
in law, or reaſon, or the practice of the court, to deny the claimant 
the liberty of laying before them any extrinſic evidence that he can 
adduce, for obviating any doubt or difficulty that may be ſtirred, 
Ipecting the identity of the lands, or other obhjections of that nature. 

Indeed, without eſtabliſhing ſuch diſtinction, the purpoſes of ju— 
ſtice, in many caſes, could not be attained. If ſupplementary evi- 
dence could not be admitted here, it would be ſcarcely poſſible for a 
claimant ever to get on the roll, where he happened to be diſagreeable 
to the majority of the meeting, as nothing more would be neceſſary 
than to ſtate objections, however falſe or ill grounded, to point out 
other lands of the ſame name, and to make averments contrary to 
truth. As the law docs not require any previous intimation of the 
objections, it is impoſſible that the claimant can come to the meeting 
with evidence prepared for removing all the pretended doubts and dif- 
ſiculties which may be ſuggeſted, and which he could know nothing 


of till they were ſtated: And, according to this doQtrine, let his qua- 


lification be ever ſo good, and the averments againſt him ever fo falſe, 
on muſt remain forever off the roll, becaule it is in vain for him to 
omplain to the court of ſeſſion. | | 
The reſpondents take too {light a view of the caſe, when they ar- 
oe, that, if farther evidence be neceſſary for ſupporting the claim, 
and removing the objections ſtated againſt it, the claimant muſt apply 
to the next Michaelmas meeting, and there produce his new evidence, 
This wight poſſibly anſwer, (although it muſt neceſſarily occaſion a 
twelve months delay), where the claimant himſelf is poffeſſed of the 
evidence; but, as to freeholders have no compulſatory juriſdiction, mat- 
ters would be inextricable, where the facts to be proved reſted either 
upon parole evidence, .or upon the evidence of writings, the property 


of third parties, and in their cuſtody, 
As to the caſe of Captain Stewart, it is but a ſingle deciſion; and 


chere was one material difference between that caſe and the preſent It 


Was 
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was plain, from the ſhowing of the claimant himſelf, that it was his 
own fault that ſufficient evidence, for eſtabliſhing the identity of the 
lands, was not laid before the freeholders ; for, in his application to 
this court, he ſets forth, That he had now recovered and produced 
* a complete progreſs of the lands, from the 1631, downwards, which 
* might have been ſeen on record, whereby it was proven, beyond the 
* poſſibility of a cavil, that the lands were the ſame.” And, in the 
anſwer to the complaint, the fact was not diſputed. But the caſe is 
very different, where the claimant not only was not poſſeſſed of the e- 
vidence, but, without the interpoſition of this court, never can be poſ- 
ſeſſed of it; and, of conſequence, though poſſeſſed of a ſubſtantial 
qualification, can never have it in his power to be put on the roll, were 
the prefent application incompetent and inadmiſſible, 


* The Lords adhered. And thereafter, . on adviſing the proof ad- 
duced by the complainer, found the points proven; and there- 
fore repelled the objection to the complainer's titles; and, on the 
whole, found that the freeholders did wrong in refuſing to enroll 
the complainer, and granted warrant to add his name to the roll. 


Af. Advocatur, Sol. General, Coſmo Gordon, R. Flair. Alt. Ila \Camplell, Ephinſlone 
Abercrombie, Clerk, Pringle. | 5 


No. LXIX. 5 March 11. 1773. 


FOYNSTON and SMI E late Merchants in Edinburgh, and 
WALTER COSSER Truſtee for their Creditors, Petitioners, 
for a Protection to the former, 

Againſt 


ALEXANDER CHISHOLM, and others. 


PERSONAL PROTECTION. 


The. court is functa as to the power of giving a perſonal protection to the 
bankrupt, under the authority of act 12, Geo, III. c. 72. after the 
ate is veſted in truſtees, | 


TPON an application for a perſonal protection to the bankrupts, 
on the foot of this ſtatute, after the effects were veſted in a 
truitee, and which was oppoſed by the holders of notes iſſued by the 


bankrupts, payable on demand to the bearer, 


. * The 


%) 
The Lords find, that the court is not impowered by the late act of 
* parliament to grant perſonal protection in this caſe; and, there. 
fore, refuſe the deſire of the petition,” 


Ad. Advocatur, Dean of Faculty, Alt. M. Laurin. Clerk, Gil/on, 


N. B. Thereafter a bill of ſuſpenſion on the ſame grounds having 


been preſented, and reported, the Lords, in terms of the bank-aQ, 
5th Geo. III. refuſed it. 


No. LXX. Fune 17. 1773. 


WILLIAM POR TEO US, and others, Storemaſters in ths Pa- 


riſhes of Douglas, Leſmahagow, and Muirkirk, 


Againſt 


FOSEPH ALLAN of Caſtlebrocket, and ALEXANDER 


MORTON of — 


* 4D. 


The right of a drove - road for the paſſage of ſheep to and from an annual 


fair, may be acquired by PTR 


HE lands of Caſtlebrocket, n to the ſaid Joſeph Allan, 


and the lands of Bonnayhill and Chappel, belonging to the ſaid 
Alexander Morton, are ſituated in the pariſh of Avendale, and ſhire of 
Lanark, and lie contiguoully. 

The town of Kilbryde, where a ſheep fair is held yearly i in the 
month of June, is ſituated ſome miles northward of theſe lands; and 
the pariſhes of Douglas, Muirkirk, and Leſmahagow lie at a conſide- 
rable diſtance to the ſouthward of them. 

In June 1764, a petition was preſented to the ſheriff. ſubſtitute of 
Lanark, in the name of William Porteous, and ſeventeen other per- 
ſons, toremaſters in the pariſhes of Douglas, Leſmahagow, and Muir- 
kirk, ſetting forth, that they, and their predeceſſors, had been in the 
uſage of a Srode-road to Kilbryde fair, therein deſcribed, for a hun- 
dred years paſt; and praying a proof thereof, and an interdict i in the 
mean time. 

Various ſteps of procedure followed upon this application. The 
cauſe being after wards · removed into this court by advocation, the Lord 


ä having allowed a proof before anſwer, in July 1768, pro- 
nounced 


Con) 


f E .ounced an interlocutor, which, after ſome procedure, was confirmed 
by the court. | | 


* 


others, ſtoremaſters and tenants in the pariſhes of Leſmahagow, 
* Douglas, and Muirkirk, have acquired, by preſcription, the 
right of a drove-road for the paſſage of their ſheep from their 
* lands, lying in the ſaid pariſhes, to the annual fair held at Kil- 
bryde, and from the ſaid ſheep-fair to the faid lands: And find 
© that the ſaid drove-road paſſes through the defenders Joſeph 
Allan and Alexander Morton, their grounds,” in a line particu- 
larly deſcribed, * And find the defenders liable to the purſuers in 
the expence of extracting the decreet,” l 


ws 


The defenders, in a reclaiming petition, not only diſputed the ſuf- 
ficiency of the proof as to poſſeſſion, but farther contended, that, on 
the foot of a claim by preſcription to a praedial ſervitude, which this 
muſt be, that the purſuers have no title to infift in the action, refer- 
ring to the deciſions, November 24. 1732, Town of Dunſe againſt 
Drummelzier; February 18. 1755, Jeffrey and others againſt the Duke 
of Roxburgh, reverſed upon an appeal by the Duke; and, February 
8. 1759, Cochrane and others againſt Fairholm. 

The petition was refuſed without anſwers. 


Act. R. Sinclair, W. Craig. Alt. #:ght, Rolland. | Clerk, Roſs. 
No. LXXI. | Fant 17. 1773. 


Meſſrs ASZT ON, HODGSON, and Co. of London, Merchants, 
and their Attorney, 


Againſt 


SARAH MACKRILL Widow, and CATHARINE MACKRILL, 
Daughter of the deceaſed Fohn Mackrull of London, Woolſtapler, 
and their Attorney, 7 


1 O R K 1 ñ 


Arreſiment juriſdictionis fundandae cauſa of effects in this country, belong - 
ing to a foreigner, at the time of his death, uſed by another ſoreigner, his 
creditor, whereon he brought an action of conſtitution and payment a- 
gainſt the defunit's widow and daughter, as his repreſentatives, 


Pounds a juriſdliction to this court, to pronounce decree of conflitution 


againſt the widow, executrix appointed in her huſband's will, who, 
in purſuance thereof, had taken out letters of adminiftration ; and, tho 
not confirmed according to the Scots form, was maintaining actions a- 
gainſt the debtors to the executry m this country, and likewiſe was a 
party in multiple poindings bi ought by them. 


HE purſuers being creditors upon certain receipts, or notes, grant- 
ed to them by John Mackrill of London, which were due at the 
| ume 


Find it proven, that the purſuers, the ſaid William Porteous, and 
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time bf his death; and - finding that there were ſundry: ſums due to 


him by different perſons in Scotland, in order to affect this fund, they 


uſed in the hands of theſe debtors an arreſtment juriſdictionis fundandae 
cauſa, The letters of arreſtment narrated their grounds of debt, and 


that they were about to bring an action before the court of Seſſion a- 
gainſt Sarah Mackrill, the widow, and Catharine, the daughter. of the 
ſaid John Mackrill, as being his executors, or otherwife repreſenting 
him. But, as Sarah and Catharine Mackrills were not natives of this 
country, and not ſubject to the juriſdiction of the courts here, there- 
fore it was neceſſary to have letters of arreſtment Furiſdictionis Fundan- 
dae cauſa, ce. 


Thereafter, the purſuers brought their action againſt the ſaid Sarah 


and Catharine Mackrills, and again arreſted on the dependence. The 
action concluded, that it ſhould be found and declared, that the debts 
therein narrated are juſt and lawful debts due to the purſuer's ; and 
alſo, that the defenders ought to be decerned to pay them: But, when 
the purſuers came to inſiſt, they ſtated, that their debt, though aſcer- 
tained by writing, needed, however, a conſtitution by decree ; till 
which were obtained, they could not confirm, nor get a preference 1n 
any way eſtabliſhed upon the goods in queſtion ; and they confined 
their demand at preſent to ſuch decree of conſtitution, On, cau- 
Ja contra haereditatem jacentem. 

__ Obpetled by the defenders: Although arreſtments e Tn fun- 
dandae cauſa, for the purpoſe of entitling the uſer of ſuch arreſtments 
to bring an action agzinſt the owner of the goods ſo arreſted, are au- 
thoriſed by the practice of this country ; yet, as this form of arreſt- 
ment was an innovation, introduced on grounds of expediency, it 
ought not to be extended further than it can be ſhown to be ſupported 
by practice and precedent ; Peckins, de jure ſiſtendi, cap. 2. 5 7. No 
inflance” has bccurred of an arreſtment of that kind being uſed after 
the death of the perſon to whom the goods arreſted belonged, in or- 
der to found an action againſt his repreſentatives; and the defenders 
do maintain, that ſuch arreſtments can have no manner of effect un- 
til, at leaſt, the goods ſo arreſted ſhall be raken out of the haeredias 
jacens of the defunct, and the property of them be legally and em- 
pleatly veſted in the ſaid repreſentatives, againſt whom the action is 
intended to be brought ; for it is the right of property in the goods 
arreſted that alone determines againſt whom an action may be brought 
in conſequence of ſuch arreitment. 

In the preſent caſe, the defender, Catharine Mackrill, does in no ſhape 
repreſent her father, either activè or paſrue ; and, although the other 
defender, Sarah Mackrill, was appointed ſole executrix of her huſ- 
band, by his laſt will, and may, in conſequence thereof, proceed to 
veſt theſe effects in her own perſon ; yet, until the neceſſary ſteps for 


that purpoſe are taken, it cannot be ſaid that ſhe is the proprietor of 


theſe effects; they ſtill remain in haereditate jacente of the defunct; 
and, as it is not pretended that ſhe can be brought before the courts: of 
this country. on any other medium, than that of her property being 
arreſted, juriſdictionis fundandae cauſa, it is clear, that the preſent ac- 
tion, which only proceeds on an arreſtment of debts due to =_ 1 
an 
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arreſted prior to his death, for the purpoſe of bringing an action a- 
gainſt himſelf, the arreſtment ſubſequent to his death can have no ef- 


Fe to found an action againſt another perſon, whatever right that per- 


ſon may have to make up a title to them. 

Anſwered: In the fir/# place, ſuppoſing the property not to be veſt⸗ 
ed in the defender, as it is clear that, if Mr Mackrill himſelf were alive, 
the purſuers would have been entitled to uſe arreſtment, and obtain 


decree againſt his goods found in this country, ſo they muſt be equal- 


ly liable ro ſuch arreſtment, and ſuch decree, after his death; as a 
man's effects muſt be equally liable to be affected by the diligence of 
his creditors after his death as well as before it. In the caſe of a na- 


tive, no doubt, his death makes a variation as to the form of proce- 


dure, though his effects remain as much ſubject to his debts after his 
death as during his life. But, in the cafe of a foreigner, his goods, 
when found in this country, can only be attached by ſuch an arreſt- 
ment as the purſuers have uſed, whether he be dead or alive. After 
his death, and before his effects are taken up by his repreſentatives, 


theſe goods are by no means nullius; they are in his Haereditas jacens, 


and that, in the eye of law, /u/znet perſonam defunct ; the conſeguence 
of which is, that they muſt be affectable by his creditors ; and, as the 


only method of affecting them during his life was an arreſtment, Ju- 


riſdictionis fundandae gratia ; ſo that muſt be the only method of af- 
fecting them after his death, while his repreſentatives abſtain from 


them, and at the inſtance of a creditor whoſe debt needs conſtitution. 
If ſuch arreſtment were not competent after death, the conſequence 


would be, that no goods in this country belonging to foreigners de- 
ceaſed, could be attached by their creditors, which would manifeſtly 
be both inexpedient and unjuſt, 

Again, ſuppoling the defenders were not amenable to this court, 
that would be no reaſon for refuſing the decree which the purſuers 
now deſire. In this caſe, the juriſdiction of the court is founded by 
the arreſt, or, to ſpeak more properly, by the effects being in this coun- 
try. The daughter and widow of the defunct have been called in the 
uſual form, that they may have an opportunity to object to the debt; 
as they have not done fo, the purſuers ought to have a decree cogn- 
tions cauſa, becauſe the want of juriſdiction in this court over the de- 
tenders, is no objection to ſuch decree going out, as it will not con- 
tain any thing perſonal againſt them. 

Bur, 2do, Ihough the purſuers have hitherto argued on the ſuppo- 


ſition, that the property of the debts in queſtion were not veſted in 


the perſon of the defender, the widow, that is truly not the fact; for 
ſhe was appointed executrix by her huſband's will, has proved that will 
in England, and adminiſtered in conſequence of it. As, by her huſ- 


band's will, the widow is appointed executrix and adminiſtrator of the 


whole eſtate, partly for behoof of her daughter, and partly for her 
own behoof, it is clear, that the property of the effects is veſted in 
her, without the neceſſity of confirming here; and ſo it has been found 
by this court, particularly in the caſe of Lawſon contra Kello, Febru- 


ary 16. 1027, cited in the Dictionary, Voce Foreign, vol. 1. p. 320. 
"A and 


ſband, is totally incompetent. Though theſe debts might have been 
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and that the defender herſelf is of that opinion, will appear from her 
oon conduct. 


3tio, The defender, the widow, is amenable to the juriſdiction of 
this court, at the inſtance of the purſuers, and which ſhe cannot be 
permitted to decline, on the principle of reconvention. She has 
brought actions in this court againſt all the debtors her huſband had in 


this country, and, among others, thoſe in whoſe hands the purſuers 


have uſed arreſtments; ; whereon, they have raiſed ſummonſes of mul- 


tiple- poinding, in which they have called both her and the purſuers, 


As, therefore, the widow has brought actions as a purſuer, ſhe cannot 
decline the juriſdiction of this court, when actions are brought againſt 
her as a defender; at leaſt, it is clear, ſhe cannot decline it in the pro- 


ceſs of multiple-poinding, at the inſtance of any of the debtors whom 


ſhe herſelf has attacked; nor at the inſtance of the purſuers, againſt 


whom ſhe has occafioned a proceſs of multiple- poinding, by bringing 


proceſs againft the debtors in whoſe hands they had arreſted. In this 
multiple-poinding, it is certain ſhe cannot avoid to appear and com- 
pete; and it is a conſequence, that this court muſt have a juriſdiction 


over her in the purſuers proceſs of conſtitution againſt her; and that 
ſhe cannot elude that decree, by pretending that the has no forum in 


'this count 
Replied : This argument proceeds totally upon a miſtake of the 
meaning of the jus reconventionts, which can never take place, except 


where the parties to both ſuits are the ſame. It may be ſafely admit- 


ted, that, if the perſons againſt whom actions have been raiſed before 
this court, in the name of the executrix, had any counter-claims a- 


gainſt her huſband, they may inſiſt upon her anſwering to theſe claims 
before this court; but the purſuers are in a very different ſituation : 
She has brought no action againſt them, nor has ſhe choſen any judge 


in this conntry to determine any queſtions between her and them. It 
is impoſlible, therefore, that they can eftabliſh any Forum againſt her 
ex jure reconventionis; and it is of no conſequence, that, in the cha- 
rater of executrix to her huſband, and truftee for the purpoſes of his 
will, the has brought actions in this country to recover debts due to 
him by perſons living here, whom ſhe had not in her power to call to 
an account in her own country. That will by no means put it in the 
power of a third party to farce her to appear before the courts of this 
part of the kingdom, unleſs it ſhall appear, that ſome other ſteps have 
been taken ſufficient to ſubject her to the juriſdiction, 


$ The Lords repel the objection to the juriſdiction of this court to 
* pronounce the decree of conſtitution craved againſt Sarah Mack- 
* rill, the widow ; and remit to the Ordinary to proceed accor- 


din. gly.” 
Ad. M*Lqurin. Alt, Wight. Reporter, Monbodln Clerk, Robertſon: 
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No, LXXIF, June 22. 1773. 


70 HN SCOTT Indweller in Douglas, E R IZ ETL WILSON 


his wife, and FOHN and ELIZABETH SCOTT s their 
Children, and Mr W /L LIAM M CUB BIM Miniſter of the 
Goſpel at Douglas, their Truſtee, 


Againſt 


7 EN WILSON. + 


r AR ENT an» H I IL D. 


The nomination of a truſtee, in a deed executed by a man and his wife, 
for behoof of their children, is revocable by the father, as their ad- 
miniſtrator in law, though the deed ſhould contain no expreſs power 
of revocation. | 


4 RIZEL WILSON being entitled to a legacy of L. 1000 Ster- 
ling that was bequeathed by her brother James's laſt will, ſhe 
impowered John Wilſon, another brother, to uplift that money from 
his brother's executors, which he did accordingly ; but the money re- 
mained in his hands, 

Thereafter, Grizel Wilſon and her huſband, John Scott, executed 
a deed, whereby they aſſigned and diſponed to the ſaid John Wilſon, 


as ſole truſtee for Robert, John, Mary, Margaret, Chriſtian, and E- 


lizabeth Scotts, their child: en, the ſum of L. 740 Sterling, part of 
the L. 1000 legated to her, by certain proportions and diviſions there- 
in mentioned; the remaining ſum of L. 260 being thereby reſerved 
to the faid John Scott, for his own proper ne, : * Surrogating and 


( ſubitituting the ſaid John Wilſon, as truſtee for our ſaid children, in 


our full right-and place of the premiſes for ever; with full power to 
© the ſaid truſtee for behoof of our children, to uplift and receive the 


ſums above aſſigned, call and purſue therefor,” &:. And, but pre- 


Judice of the foreſaid nomination of truſtee, I, (i. e. the ſaid Grizel 
Wilſon), hereby name and appoint the ſaid John Willon, to be ſole 
© tutor and curator to our children, for guiding and governing them 
in their affairs and buſineſs, tam ad lites quam ad negotia, until they 
arrive at the age of 21 years complete; with full power to him, as tu- 
© tor and curator foreſaid, to give up inventories of our ſaid children 
* their means and eſtate, before any judge competent,” 6c, 

By another deed, proceeding on a recital of the aforeſaid ſettlement, 
and of their being reſolved to alter the ſame, particularly the nomi- 
nation of truſt in favour of the ſaid John Wilſon, in regard they were 


not 


| 
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o* 
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not ſatisſied that he mould have any concern with their childrens funds, 
or affairs, after their death, Grizel Wilſon and her huſband revoked ſald 
ſertlement, and nomination of truſt, in favour of John Wilſon ; and 
then they brought an action before the ſheriff againſt Wilſon, for pay- 
ment of L. 800, and intereſt due thereon, To which he objected, 
that the deed was irrevocable, and that, in reſpect of the intereſt the 
children had therein, he could not be compelled to part with the mo- 
ney. . . 
While this matter was depending, the purſuers, and, with them, 
their ſix children, all of full age, except the two youngeſt, John and 
Elizabeth, buth of them paſt the age of pupillarity, concurred in exe- 
cuting a new truſt-right in favour of Mr William M*Cubbin ; and 
the ſheriff gave decree againſt Wilſon ; who having brought a ſuſpen- 
ſion, the purſuers declared they had no intention to deprive their chil- 
dren of any jus quaeſitum they had by virtue of the firſt deed ; but did 
only inſiſt, in ſo far as concerned the nomination of the defender, that 
it was under the power of the father, and that it depended on his 
pleaſure to recall the ſame, and to nominate other managers, as he 
thought proper. And the court being of that opinion, whether Wil- 
ſon was to be conſidered in the light of a truſtee, or in that of a fac- 
tor, appointed by the father: | 
N The Lords repelled the reaſons of ſuſpenſion, and found the let- 
ters orderly proceeded.” 


Act. Dean of Faculty. | Alt. M Qucen. ; Clerk, Robertſon. 


No. LXXIII. June 23. 1773. 
Mr YOHN X NOX Miniſter of Slamannan, 
Againſt 


The HERIT ORS of the Pariſh of Slamannan. 


T E I = 2: 


The value of teinds, in a queſizon with the minifler, can only be aſcer- 
tained by a proper decree of valuation of the proper court. Hence, the 
proceedings in a prior action of modification, now founded on as im- 
porting a valuation, found no bar to a new proceſs of augmentation at the 
miniſter's inſtance, on the gems of the valued teind being exhauſted, 


Þ a proceſs of augmentation brought at the inſtance of Mr 


Knox, the preſent miniſter of Slamannan, againſt the heritors of 
that 


n GS %% . „ß 
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that pariſh, the defenders founded upon a decree of augmentation of 


ſtipend obtained before the high commiſſion, at the inſtance of Mr 


John Dryſdale, then miniſter of Slamannan, dated March 22. 1637; 
and, 2dly, On a ſubſequent contract and ſubmiſſion entered into, Sep- 
tember 12. 1644, between the Earl of Callender, patron of the pa- 
riſh of Slamannan, on the one part, and the whole heritors, on the o- 
ther part; to which contract, the foreſaid Mr John Dryſdale is a ſub- 
ſcribing witneſs, relative to the augmentation of the then ſtipend 
of that pariſh, which, they alledged, had accordingly taken ef- 
fet ; and, in conſequence, the ſtipend: was raiſed to 800 merks, and 
proportioned among the ſeveral heritors; and, conformably whereto, 
it had been paid ever ſince; and contended, that, as from theſe wri- 
tings, it appeared, that the teinds of theſe lands had been formerly 
_ valued, that, therefore, the preſent rent of the lands could not be the 
rule for aſcertaining the amount of the reinds; and, as the valued 
teinds were fully exhauſted, there could be no room for an augmenta- 
tion. | 
Objected by the purſuer : That the decree 1637 was not a proper 
decree of valuation; that a proceſs of valuation behoved to be proſe- 


cuted at the inſtance of the procurator-fiſcal againſt all parties having 


intereſt; or at the inſtance of the heritor againſt the titular; but that 
it could not proceed at the inſtance of the miniſter;, whereas, the pro- 
ceſs 1637 was brought ſolely at the inſtance of the miniſter, for the 
purpole of obtaining a modification of a-competent ſtipend; according- 
ly, the libel was laid in the ordinary form of a libel for a modification; 
and that the oaths of the heritors were reſorted to, as a wvidimus to 
the court-of the amount of the funds, out of which the ftipend was 
to be modified ; bur that this could not prejudge the right of the titular 
to the full amount of the teinds, nor from the King's annuity ; be- 
cauſe action is expreſsly reſerved for both, as well as to the miniſter, 


| to obtain a further augmentation, when the teinds ſhall be proven to 


be of greater worth and quantity than is therein declared. 
The Lord Auchinleck Ordinary pronounced an interlocutor as fol- 


lows: Having conſidered the debate, and the writing founded on by 


* the heritors, detenders, as a decree of valuation of their teinds, finds 


* the ſame is not a decree of valuation, not only as it does not ſpecify 


the extent of each heritor's teinds, but, as being only a decree of 
modification of the minitter's ſtipend, and under an expreſs declara- 
tion, that, when the teinds ſhould thereafter come to be properly fix- 
ed, the miniſter ſhould be entitled to make a further demand; and 
therefore finds the defenders teinds fall to be fixed agreeable to the 
rental given out by the purſuer, upon which the defenders have been 
held as confeſſed.“ And the heritors having repreſented, the Lord 
Ordinary, by a ſubſequear-inrerlocutor, having conſidered, that no- 
thing can aſcertain the value of teinds in a queſtion with the mini- 
* ſter, but a-proper decree of valuation by the proper court; and that 
what in this caſe is pleaded on by the heritors as a decree of valuation, 
is not a decree of valuation; and that the private contract between 
the patron and hetitors, though it may be effectual to the parties con- 
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© tractors, cannot affect the right of the church, refuſes the deſire of 
the repreſentation, and adheres to the former interlocutor. 

Pleaded in » reclaiming petition: The defenders cannot agree with 
the purſuer's doctrine, that a proceſs of valuation cannot be proſecuted 
at the inftance of the miniſter of the pariſh. By the act 1633, being 
the firſt parliamentary appointment of a commiſſion for valuing teinds, 
and for carrying into execution the decreets-arbitral pronounced by 
King Charles I. full power is granted to the commiſſioners * to proſe. 
cute and follow forth the valuation of whatſoever teinds, parſonage 
© or vicarage, within the Kingdom, which are as yet unvalued.“ They 
are further impowered, after the cloſing and allowance of the valua- 
tions of ilk kirk and parochine, to appoint, modify, and ſet down 
© a conſtant and local ſtipend, and maintenance to ilk miniſter, to be 

paid out of the teinds of ilk parochine, according to the tenor of the 
ads above ſpecified.” 

The valuation of tithes was a public meaſure, intended to o take place 
within the whole kingdom, and to be forthwith carried into execution, 
The object of it was, Imo, That the proprietors of lands ſhould have 
the leading of their own tithes, and ſhould not be further liable to the 
titular, or thoſe having intereſt, beyond the juſt value thereof, as the 
ſame ſhould be aſcertained by the decree of valuation. 2do, That a 
fixed and conſtant ſtipend ſhould be modified and localled to the mini- 
ſter out of theſe rithes, after the valuations were compleated, to fix the 
extent of the teinds; and, 30, In order to aſcertain the extent of the 
annuity payable to his Majeſty. 

As ſo many ſeparate intereſts were eſtabliſhed in a veluation- of 
tithes, it muſt follow, from the nature of the thing, that the action 
may be proſecuted at the inſtance of every perſon who had an intereſt 
in having the value of the tithes aſcertained, As the purſuer admits, 
that it may be proſecuted at the inſtance of the heritor, or at the in- 
ſtance of the procurator-fiſcal, on account of his Majeſty' s intereſt, 
no good reaſon occurs, why ſuch action may not likewiſe be proſecuted, 
at the inſtance of the titular, or at the inſtance of the miniſter of the 

ariſh. 

x It would appear from the foreſaid ſtatute 1633, that the valuation 
of the tithes ought to precede the modification of a ſtipend to the mi- 
niſter. And, indeed, as the miniſter's ſtipend could only burden the 
tithes of the pariſh, and fell to be made greater or les according to 
the extent of the funds ont of which it fell to be paid, it was natural, 

and highly reaſonable, that, before a conſtant localled ſtipend mould 
be fixed in favour of the miniſter, the extent of the funds out of 
which it fell to be modified ſhould be eſtabliſhed ; and, if ſo, it would 
ſeem to follow of conſequence, that it was competent for the miniſter 
to bring a procels of valuation of the teinds of his whole pariſh, as a 
proper preparatory ſtep to obtain a modification of a ſuitable proviſion 
and maintenance out of the tithes; and the defenders are informed, 
that there are ſundry inſtances of ſuch valuations purſued at the in- 
ſtance of the miniſter, in order that he might obtain the modification 


of a proper ſtipend; and that, when all thoſe having intereſt were 
made 
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made parties to them, they were underſtood to be proper decrees of 
valuation, 5 ä 

In the preſent inſtance, the decree 1637 appears to be a diſtinct and 

roper valuation of the whole pariſh. The ſummons expreſsly con- 
cludes, that the defenders © ſhould have heard and ſeen lawful pro- 
* bation led and-deduced of the true worth of the ſtock and teind of 
the lands within the ſaid pariſh,” Accordingly, a proof is taken by 
the heritors oaths, upon a reference made thereto by the miniſter; the 
titular, who was another party to the proceſs 1637, not objecting: 
And there is a decerniture, aſcertaining the value of the whole tithes, 
conformably 'to theſe oaths. 

The commiſſioners, who were a committee of parliament, were not 
tied down to the ſtric rules of judicial proceedings. They admitted 
ſuch evidence as appeared to them to be ſatisfactory; and, in fact, 


many of the decrees of the ſub-commiſſioners do reſt upon the rentals 


given up by the heritors, and ſupported by no evidence other than the 


heritors own aſſertion. But, even according to the ſtricteſt rules of 


Judicial proceeding, the oath of party is an unexceptionable mean of 


proof, when reſorted to by the other party. 
The reſervation in the decree appears to have been very irregular and 


1mproper, and for which no other reaſon was aſſigned, but that the 
commiſſioners. ſuſpected that they had, for the moſt part, undervalued 
their teinds, although they had no evidence before them, upon which 


they could ground ſuch ſuſpicion. This reſervation is of the nature 
of every other reſervation, * as accords of law.“ Where the reſerva- 


tion is proper, and well founded, effect will be given to it; but, where 
it is otherwiſe, ſuch reſervations become nugatory, and can have no 


effect. : | 
If the miniſter, or titular, or any other perſon having a proper in- 


tereſt, had, debito tempore, brought a challenge of the decree, and 


had*offered to prove that the depoſitions of the heritors were erroneous, 
and that the rents of their lands were then much higher than they had 
given them up to be, there would then have been room for the que- 
ſtion, What effect ought to be given to the foreſaid reſervation ? and 
whether, in conſequence thereof, notwithſtanding the extraded decree, 
ſuch proof was admiſſible? But, as no ſuch challenge was attempted, 


but, on the other hand, the decree has been acquieſced in by all par- 


ties concerned, for above the ſpace of 130 years, when a proof of a 
higher rent has become a thing impracticable, no force or effect can 
be given to the foreſaid reſervation» The decree of valuation muſt be 
held as pure and ſimple; and it muſt be the rule for regulating the 
extent of the tithes of the parith in all time coming. 

The prayer of the petition was, To alter the interlocutors of the 
Ordinary, and to find ti:ai there is no room for a revaluation of the 
* teirds of their lands: and that, as their teinds, as aſcertained by the 
* decree 1637, are fully exhauſted, no further augmentation can be 


given out of their lands.“ 
The petition was Refuſed, without anſwers,” 


Macgucen tor the defenders, 
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No. LXXIV. June 23. 1773. 


The Honourable 0 HN 4RBUTHNOT, ſecond Son of the 
Viſcount of Arbuthnot, ind the ſaid Viſcount, his „ 
law, 


Againſt 


Mrs A G VES ARBUTANOT. 


HERITABLE and MOVEABLE as ro HEIR an» EXECUTOR. 


Mt rs the nature of the obligation granted for the price of lands purchaſed 
at a judicial fale, and not of the debts ranked thereon, that regulates 
the relief, quoad thęſe debts, between lle purchaſer 4. Beir and executor, 


HE eſtate of Finart, the property of John MFarlane, having 
been incumbered with debts, partly ſecured by voluntary infeft- 
ments, and partly by adjudication, an action of ranking and ſale of 
that eſtate was brought, at the inſtance of the creditors; and the ſame 
having been purchaſed at the ſale by John Rowan, writer to the ſig- 
net, who granted bond, in common form, for payment of the price, 
payable to the creditors as ranked, decree of ſale went out in his name 
accordingly. 

John Rowan having ated, in the premiſſes, only as kan for 
James Arbuthnot, he, by deed dated November 27. 1747, declared the 
truſt, and granted a conveyance of the lands thereafter in his favour ; 
and James having died in 1747, without iſſue, theſe lands devolved on 
Robert Arbuthnot, who procured himſelf ſerved and retoured heir in 
general to his brother, whereby he carried the diſpoſition of the fore- 


ſaid lands, on which no infeftment had followed in James's per- 


ſon, 
Robert, who ſurvived James but a ſhort time, made a ſettlement in 
favour of John Arbuthnot, the ſecond ſon of the Viſcount, then un- 


der age, and whom the creditors of James having attached for their 


payment, and it being judged neceſſary that Robert's eſtate ſhould be 


ſold, warrant was obtained for that purpoſe ; and, when ſold, the cre- 
ditors, both of James and Robert, were paid, our of the price thereof, 
the reſpective ſums due to them. 


Thereafter, the preſent action was brought, at John's inftance, a- 
gainſt Mrs Ann Arbuthnot, the executor of James, concluding, that 
ſhe ſhould be decerned to make payment to the purfuer of the parti- 


.cular ſums therein mentioned, which were paid by him, of the 


debts 


% ᷣͤ —. ae. es oa 


mM & my md 2 © Qt, m_ 


— 


61871 ) 


debts that were owing by the ſaid James Arbuthnot; and alſo to relieve 
him of a debt of the ſaid James Arbuthnot's ſtill outſtanding. And 
in this action the Lord Elliock Ordinary repelled the defences, ſo far 
as concerns the debts due to the creditors ranked on the price of the 
© eſtate of Finnart, and the debt due by bond to Matthew Hender- 


* fon; and found Mrs. Ann Arbuthnot, defender, as executor of her 


brother, James Arbuthnot, liable in payment of the ſame.” | 
Pleaded, in a reclaiming petition : As, in the courſe of legal ſuc- 


ceſſion, the heritable eſtate goes to the heir, and the executry, or per- 


ſonal eſtate, io the other neareſt of kin, each of theſe franſit cum ſus 


mere. The heritable debts muſt be paid by the heir out of the heri- 


table eſtate; and the moveable debts are a burden on the executry, and 
mult be paid therefrom.— Though both eſtates are equally liable to the 
creditors, they are entitled to mutual relief againſt each other, in ſo far 
as either have paid debts which do not ultimately fall upon them. And, 
as the debts in queſtion had a real lien upon the eſtate, ſecured by in- 
feftments or adjudications, and as theſe were not looſed by the judicial 
ſale of the eſtate, but remained ſtill a real burden upon it, they muſt 
fall ultimately on the heir, and not on the executor, 

The purſuer's obſervation, that a debt may be heritable quoad debr- 
torem, and perſonal quoad en et vice verſa, is nowiſe applicable 
to the caſe in hand: The debts were heritable, both quad debitorem et 
creditorem, being actually ſecured on lands, the property of James Ar- 
buthnot, which undoubtedly made them heritable quoad debitorem, 

Anfwered : As the right of ſucceſſion is regulated by the animus of 
the creditor, ſo the queſtion of relief between the heir and executor is 
regulated by the animus of the debtor, 

Where the debtor grants a real ſecurity to the creditor, for his pay- 
ment, as he has, by his own act and deed, made the ſame a real bur- 
den on the eſtate, the law does not preſume it was the intention of the 
debtor, that the ſame ſhould remain ultimately a burden on his heir; 
and, conſequently, if he pays, he pays without relief ; and, if it 1s 
paid by the executor, the executor will be entitled to be relieved there- 
of by the heir. But that is not the caſe at preſent. The obligation 
which, in this caſe, was granted by James Arbuthnot, or, which is 


the ſame thing, by John Rowan, his truſtee, is a mere perſonal obli- 
gation, in common form, for payment of the price to the creditors, as 
they ſhould be ranked. 


It is no doubt true, that the debts were really ſecured on the lands; 
but then that real ſecurity was not created by the act and deed of 
James Arbuthnor, but by the act and deed of M'Farlane, the original 


debtor; and there is no doubt that, in a queſtion between his heir and 


executor, theſe debis would have been ultimately a burden on the 
heir; but the additional lecurity that was given to the creditors by the 


purchaſer, from its nature, burdened the executor, and the perſonal 


eſtate, and of which, therefore, che heit tell to be relieved by the for- 
mer. | 
Again, it is a trite diſtinction in our law, that obligations may be 


heritable guoud creditorem, but moveable quoad debitorem, Thus, 


2 2 | bonds 
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bonds excluding executors, though they deſcend to the creditor's heirs, 
are payable by the debtor's executors, without relief from the heir; ag 
'the debtor's ſucceſſion cannot be affected by the deſtination of the cre. 
ditor. And the preſent caſe is likewiſe a very proper inſtance of it, 
Theſe debts being really ſecured on the lands, ſo the ſupervening per. 
ſonal ſecurity granted by the purchaſer, will not render theſe debts 
moveable, but the real ſecurity, as the us nobilius, muſt remain, and 
regulate the ſucceſſion of the creditor. The real ſecurities, however, 
created by the act and deed of M*Farlane, cannot affect the ſucceſſion of 
the purchaſer; and, as he came under no more than a mere perſonal 
obligation, for payment of the price to the creditors as ranked, that 
obligation cannot, in the leaſt, be affected by the nature of the credi- 
tor's rights, but muſt be performable by the purchaſer's executor, out 
of his perſonal eſtate. 

The reſpondents do not diſpute that the debts do remain a burden 
on the eſtate, after the purchaſe, as much as before it, and that theſe 
burdens muſt likewiſe affect the heir; but the queſtion is, Whether the 
heir is entitled to be relieved of theſe burdens by the executor ?. And 
it is contended, that, as the purchaſer granted a perſonal obligation to 
pay the price to the creditors as ranked, that ſo he might be entitled to 


take the eſtate, diſburdened of the debts of his author, that this per- 


ſonal obligation muſt be made good, after the death of the purchaſer, 
by his executors. Indeed, the debts cannot, with propriety, be ſaid to 
be a burden on the eſtate of the purchaſer. The eſtare is not the eſtate 
of James Arbuthnot, until the price is actually paid to the creditors; 


and, therefore, the price cannot be ſaid to be a burden on his eſtate. 


The decree ot fale does not give a right to the purchaſer; it gives no 
more than a conditional right, viz, on payment of the price to the 
creditors, as ranked; and, on James Arbuthnot's death, it was in- 
cumbent on his executors to purify that condition. 


The Lords adhered to the Lord Ordinary's interlocutors, and 
* found Mrs Ann Arbuthnot only liable to the extent of the in- 
* ventory,' | 


Act. M. Queen. Alt. Dean of Faculiy. Clerk, Gibſon, 
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No. SET. - e June 24. 1773. 
Colonel CHARLES CAMPBELL of Barbreck, 
l Againſt 


AMFSMNEIL of Kilmory, and A MES M*CONOCHIE 
of Ambrieſbeg, two of the Freeholders of the ſhire of Bute. 


a E E H LS 


| Equivalent to a refuſal to enroll, where the only two freeholders who' 
.attended a Michaelmas meeting evaded taking cognifance of a claim for 
enrolment, which was duly lodged, and moved to them by the clerk, 
on the pretence, that neither the claimant, nor any perſon for him, ap- 
peared to ſupport his claim; and that a motion made to them by ano- 
ther frecholder, while they were all in the court-room, to take the 


claim under conſideration, was.too late. 


OLONEL CAMPBELL -of Barbreck lodged a claim for be- 

ing enrolled as a freeholder in the county of Bute at Michael- 
mas 1772. It happened that no more than'two of the freeholders at- 
tended at the hour of meeting, viz. Meſſrs M'Neill and M*Conochie, 
who proceeded to bulineſs; and, although Colonel Campbell's claim 
was moved to them hy the clerk to the meeting, they ſhifted off its cog- 
niſance, and proceeded to make up their minutes, as if no ſuch claim 
had exiſted. But, while the preſes was ligning theſe minutes, the 
claimant's brother-in-law, who was himſelf a freeholder, came to the 
meeting, and inſiſted, that they ſhould take the claim under their con- 
ſideration. This, however, they refuſed, upon the ground, that their 
buſineſs was concluded, and the meeting diſſolved. 

Colonel Campbell preſented a complaint, charging, that the preten- 
ces on which his claim was not taken notice of, at the Michaelmas 
meeting, were entirely frivolous; and that no ſolid objection was ſo 
much as pretended to lie againſt his titles, which were alſo then pro- 
duced. And the miuutes of the meeting having been produced, as to 
this particular, they run thus: Then the clerk informed the meeting, 
© that a claim had been lodged with him, in his capacity of ſheriff- 
* clerk, in name of Colonel Charles Campbell of Barbreck, for his 
© being admitted upon the roll of freeholders; and intimation having 
© been made at the door of the court- houle for Colonel Campbell, or 
any perſon authoriſed by him, to appear and inſiſt in his ſaid claim, 
no appearance was made; and none other compearing to deſire to 
* be put upon the roll, as apparent heirs or otherwites, the meeting 
found, and hereby find, that the roll ſtands as before,” 

h * The 
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»The Lords fund, that the reſpondents did wrong in refuſing to 
© enroll the complainer, and ordered his name to be added to the 
roll; and found the reſpondents liable in coſts.” 


Ad. Ilay Campbell. Alt. Walter Campbell. Clerk, Tait. 


No. LXXVI. | | Fune 24. 1773. 
 FOAN FRASER Tenant in Tranent, 


Againſt 


ROBERT WILLIAMS ON, and others, Repreſentatives of 
the deceaſed Fohn Williamſon, 


SUBMISSION, 


Not competent to prove a verbal Jubm Mon, on, even 5 the * of the ar- 
Git e.. 


OHN FRASER brought an action againſt the defenders, as re- 
preſenting the deceaſed John Williamſon baker in Tranent, to 
make payment of L. 93: 17: 6 Sterling, as the balance of an accompt 
of wages for work done by the ſaid John Fraſer to the ſaid John Wil- 
liamſon preceding July 1771, according as the ſame was ſettled and 
© aſcertained by decreet-arbitral of John Rannie in Myles and Archi- 
bald Scott in Tranent, to whom the ſaid deceaſed John Williamſon 
© ſubmitted the ſame.” The Lord Ordinary found, that the alledged 


© ſubmiſſion cannot be proved by parole-evidence; and, in reſpect the 


* purſuer offered no other evidence, therefore ſuſtained the defences, 
and aſſoilzied. 

Fraſer reclaimed, praying, at leaſt, to find, that the verbal ſubmiſ- 
ſion is competent to be proved by the oaths of John Rannie and Archi- 
bald Scott the arbiters. 

Pleaded A verbal ſubmiſſion is not a ſimple promiſe, the nature 
whereof is to create an obligation on one of the parties only, It is a 
contract, or bargain containing reciprocal obligations on both parties, 
to pay or deliver, as the arbiters (hall determine, in favour of the one 
or the other. And that ſuch mutual agreements may be proved by 
witneſſes, appears from what is laid down FRY Erikine, tit. Probation, 


9 12. 


Neither is their any analogy between a verbal ſubmiſtion and that 


ſort of promiſe which the law does not allow to be proved by wit- 


nelles, 
Parole» 


* - * ® _ 
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parole- proof is only repudiated in promiſes merely gratuitous; and 


the reaſon of the law in that particular is ſolid and juſt, namely, that 
the conſtitution of obligations may not depend on the imperfect con- 
ception of byſtanders. But mutual treaties, in which a guid pro quo 
does intervene, are not gratuitous, and may therefore be proved by 

arole- evidence; and, if they have come the length of a final agree- 
ment, will be binding on both parties, | 

On the ſame principles, a verbal ſubmiſſion muſt be binding, if it 
comes the length of a final reference; and the obligation may be pro- 
ved by parole- evidence. Neither is the deciſion in the caſe of Ninian 


Home, collected by Stair, as decided the 7th February 1671, ſufficient 


to redargue this doctrine. It appears indeed from the deciſion, that, 
in that caſe, the decreet-arbitral was proved by the oaths of the arhi- 
ters; and, ſo far the deciſion eſtabliſhes the competency of a parole- 
roof, as to the nature of the award. It further appears from the de- 
cifion, that the party ſubmitter was alive, and his oath was the mean 
of proof reſorted to. But it is not from thence to be inferred, that, 
had the party been dead, the parole- proof would have been rejected: 
And no ſubſequent caſe is to be found in the books, where the proof 
of a verbal ſubmiſſion was confined to the oath of the party. In the 
prefent caſe, the purſuer propoſes to eſtabliſh the ſubmiſſion by the 
oaths of the arbiters ; and, as they had good acceſs to know the cir- 
cumſtances, and are perſons of irreproachable character, if in any caſe 
faith can be given to parole-evidence of a verbal ſubmiſſion, it is in the 
preſent. | | | 
Anfwered : A verbal ſubmiſſion, in its nature, is a mandate, or com- 
miſſion, authoriſing arbiters to hear and determine, and which infers 
a promiſe, to ſtand to the award on the matter ſubmitted ; and, in the 
next place, that this mandate can only be proved /cripto vel juramento 
of the parties ſubmitters ; as the award itſelf can only be proved by 
the oath or writ of the arbiters. | 
The genius of the law of Scotland rejects the teſtimony of witneſ- 


ſes in matters of importance, or where writing is eſſentially neceſſary, 


or uſually adhibited. The only exception admitted is in bargains of 
moveables, for encouragement of commerce, where parties depend on 
mutual good faith; and writing is ſeldom adhibited. Here the line is 
drawn; and in other caſes a proof by witneſſes is inadmiſſible, 

This is held to be a clear principle of the law, in queſtions of man- 
date, order, or direction; and is ſupported by an uniform tract of de- 
ciſions. f 5 

A verbal ſubmiſſion is evidently a mandate, or commiſſion to com- 
mon friends to take away a difference, having indeed implied in it a 
promiſe to ſtand to their award; and, if one ſhall acknowledge, or de- 
pone, that he did ſubmit, then, ex bono et aequo, he is bound to fiand 
to the decreet-atbitral ; but, if he ſhall depone negative, then the 
decreet-arbitral, being without warrant, neceſſarily falls to the ground. 


The preſent queſtion has already received the judgment of the court 


17th February 1071, Ninian Home contra Scott. Home charged Scott 
upon a bond of 550 merks ; Scott ſuſpended upon this realon, that 
both parties referred the matter verbally to an atbiter, who had de- 
7 | Aaa termined 
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termined 220 merks to be paid in full. It was anſwered, that verbal 
ſubmiſſions and decreets-arbitral are not binding; bur either party may 
Tefile before writ be adhibired: * The Lords found, that the reaſon of 
* ſuſpenſion was relevant to be proven thus ; by the charger's oath, 

that he did ſubmit; and, by the arbiter's oath, that he did according. 
ly determine.” 

The purſuer objects to this deciſion, that it is not in point; becauſe 
the party was alive, and his oath was reſorted to; but it appears from 
the deciſion, that the court, according to the form of proceſs then pre- 
valent, gave a particular interlocutor on the relevancy. It muſt there- 
fore be held to be a deciſion on the general point of evidence in a queſ- 
tion of this nature; and, as ſuch, it has been id, and the point 


is now fritiſſimi juris. 


= The Lords adhered to the Ordinary 8 einen and found the 
purſuer liable in expences. 


AA. Coſmo Cordon. Alt. D. Dalrymple. Clerk, Campbell. 


No. LXXVII. Tune 29. 1773. 
FEAN MONT IE R, Widow of Fohn _ the younger of 


Woodſide, 
Againſt 


MARCARET BAILL TE, Siſter-German, and heir at Law, 
to the ſaid * Baillie. 


T E = E. 

I. The terce of lands, to which the beſband had right by a diſpoſition 
from his father, and was thereon mfeft without a particular recital 
in his ſeiſine, of a faculty reſerved by the father to charge the lands 
with a proviſion to his daughter, not exceeding a fixed ſum therein 
Jpecified, found not to be affected by a claim that aroſe to the daughter 
for one ſum, which the father and ſon thereafter byund themſelves, m 
the daughter's contratt of marriage, to pay to the huſband, without 
any reference to the faculty; and for an additional ſum, in conſequence 
of the father's after perſonal obligation to his daughter, declaring his 
intention to exhauſt the faculty, and aſſigning the ſame to her, as not 
being a debt properly conſtituted heritable. Il. Ihe widow is entitled 
to the terce of the manſion houſe and garden, 


N the year 1739, John Baillie of Woodſide diſponed his lands +0 


John Baillie, his ſon, (who afterwatds intermarried with Jean 
Montier), 
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Montier), with the burden of the proviſion and reſervation after men- 


tioned, viz. that the ſaid John Baillie by his acceptation thereof, ſhall 
be bound to pay all the granter's debts ; © Provided alſo, that it ſhall be 
* in my power, and I have full power, without the ſaid John Baillie 
* my ſon's conſent, to contract and burden the lands above diſponed, 
* with any ſum I ſhall think fit, as a proviſion to Margaret Baillie, 
* ſpouſe to John Borland of Allanſhaw, my daughter, or her chil- 
* dren, not exceeding the ſum of L. 200 Sterling, payable at the firſt 
term of Whitſunday or Martinmas after the deceaſe of me and my 
* ſpouſe, but with no ſum to any other perſon whatſoever.” 

John Baillie, the younger, was infeft, in virtue of this diſpoſition ; 

and his ſeiſine was recorded 25th April 1739. 

By a poſt nuptial contract of marriage, entered into October 12. 
1743, between John Borland, on the one part, and Margaret Baillie, 
with conſent-of her ſaid father and brother, on the other part, it is 
declared they had then paid to-the ſaid John Borland L. 75 Sterling 
money; and John Baillie, elder and younger, bound themſelves, con- 
junctly and ſeverally, to pay to John Borland, his heirs, &c. the equal 
ſum of L. 75 Sterling, in name of tocher, wich the ſaid Margaret 
Baillie, at the firſt term after the death of John Baillie the elder, 

John Baillie, laſt mentioned, by deed of date 12th October 1758, 
upon a recital of the diſpoſition to his ſon, and contract of marriage, 
did, in virtue of the aforeſaid reſerved power, bind himſelf, and his 
ſaid ſon, and their heirs, &c. to pay Margaret Baillie the ſum of L. 50 
Sterling, to complete the foreſaid ſum of L. 200 Sterling, againſt the 
firſt term after the death of the longeſt liver of him and his wife. And, 
in regard he was not poſſe ſſed of the foreſaid diſpoſition, be therefore 
declared, that it was his true meaning and intention, that the foreſaid 
ſum of . 200 Sterling, including the ſums provided in the contract of 
marriage, ſhould be completed and paid to his ſaid daughter.: And, for 
that end, aſſigned to her every faculty and claim contained in the fore- 
faid diſpoſition granted by him to his ſaid ſon, whereby the ſaid ſum 
is or may become due and payable, 

On the death of John Baillie the elder, who liferented the lands, a 
queſtion aroſe between Margaret Baillie, his daughter, who made up 
her title to the lands, as heir of her brother John, then deceaſed, and 
Jean Montier, the widow of the latter 19.0, Whether the debt due to 
Margaret Baillie ({Virs Borland) can have the effect of diminiſhing the 
terce clainied by Jean Montier ? 240, Whether ſuch terce comprehends 
a third of the manſion houſe and garden? 

Upon the firft point, argued by the purſuer: A widow claiming a 
terce is precitely i the ſame tituarion wich an onerous purchaſer from 
her huſband. ' he huſband's ſeiſine is the meaſure of the wife's right; 
and nothing can affect it, except heritable debts, properiy conſtituted, 


and. appearing trom the records, 


To app'y theſe principles to the caſe in hand: It is very true that, 
by the diſpoſition to the huſband, there is a faculty reſerved to John 
Baillie the elder, to charge the lands with L. 200 to his daughter; but 


without his * actually exerciſed chat taculty, by granting an he- 
| ritable 
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ritable bond in conſequence thereof, and whereon. ſeiſine had been ta- 
ken and recorded, the purſuer's right could not be affected. 
As this deed at preſent ſtands, the law cannot hold this to be a pro- 
erly conſtituted heritable debt, otherwiſe the ſecurity of the records 
would be deſtroyed at one blow, The huſband's ſeiſine is totally mute 
as to this reſerved faculty ; - and, as that ſeiſine is the meaſure of the 


purſuer's right, it is a clear conſequence, that ſhe cannot be affected by 


the deed executed in conſequence of that reſerved faculty, unleſs a ſei- 
fine had followed upon it, and that ſeiſine had been put upon record, 
The clauſe in the deed in queſtion does not carry the matter ſo far, 
as to declare, even in the diſpoſition itſelf, that the fee is burdened 
with the particular ſum ; it only reſerves power to the granter, after- 


wards, to burden the diſponee with payment of ſuch a ſum as he ſhall 


think proper, not exceeding the ſum therein mentioned. As, there- 


fore, it does not appear from the records, either that the reſerved fa- 


culty was ever exerciſed, or to what extent, it cannot affect e an 
onerous purchaſer, or a tercer. 

This doctrine was clearly eſtabliſhed in a caſe reported in the Re- 
markable deciſions, Vol. 4, No. 16. Rome; and, again, in the year 
1737, another caſe, exceedingly ſimilar to the preſent, is collected by 
Clerk Home, No. 58. competition Ogilvie with Turnbull. 

Pleaded by the purſuer: It is plain that, by the deed 1758, John 
Baillie, the elder, did make over to his daughter all the right and ſe- 
curity that was in his power to give her, in conſequence of the reſer- 
ved powers contained in the diſpoſition granted by him to his ſon. 

There can be as little doubt, that the reſerved faculty, or power of 
providing his daughter to the extent of I.. 200 Sterling, was a real 
burden upon the ſon's right. It could never be the intention of the 
father, when denuding himfelf of his eſtate in favour of his ſon, un- 
der certain reſerved powers in favour of his daughter, who was alto- 
gether unprovided, that his ſon ſhould have it in his power, by con- 
tracting debts, or ſelling his eſtate, to diſappoint his daughter of her 
ptoviſion altogether. | He certainly intended, that the ſame ſhould not 
only be effeQtual againſt the ſon perſonally, but ſhould really affect the 
lands, and be a burden againſt every ſingular ſucceſſor. 

Such indeed is the nature and import of powers and faculties reſer- 
ved by the proprietor when diſponing his eſtate. When a man diſ- 
pones his eſtate, reſerving a power to alter, no more is veſted in the 
diſponee than a reſolvable fee, which can be vacated at pleaſure by the 
diſponer ; and it would not deprive him of his reſerved power of 
alteration, that the diſponee alienated the eſtate to a third party, even 
for the moſt onerous cauſe. And, in like manner, when a diſponer 
reſerves any leſſer power over the eſtate, ſuch as charging it with a 
ſum of money in favour of himſelf, or any other perſon, this reſerved 
power will be effectual, not only againſt the diſponee, but likewiſe a- 

ainſt onerous purchaſers. And, as the father did, in this caſe, _ 
ciſe the foreſaid reſerved faculty i in the moſt expreſs terins, and, 
the ſame would have been good againſt an onerous 111gular as Tay 


as a real burden affeQing the lands, it mult naturally follow, that the 
L. 125 


; ( 189 } 


L. 125 Sterling in queſtion, covet to the defender in conſequence of 
that faculty, muſt affect the claim of this purſuer. 
The purſuer's plea. that ſhe cannot be affected by this reſerved fa- 


culty, as her huſband's ſeiſine makes no mention of it, and that her 


huſband's ſeiſine muſt be the meaſure of her right, does truly reſolve 
into an objection to her huſband's ſeiſine; and which ſeiſine, if ſet a- 
ſide, would be fatal to her claim altogether. It is plain, that the re- 
ſerved faculty was a burden upon the right of the purſuer's huſband, 
and which ought to have entered into his infeftment; and, if ſo, it 
cannot hurt the reſerved right of the diſponer, that the diſponce, in 
taking infeftment, took no notice of it in the ſeiſine. On the contra- 
ry, it is an objection to the ſeiſine, that it was not taking conform to 
its warrant. Bur both the precept and the ſeiſine bear an expreſs re- 


ference to the diſpoſition, and are given with and under the coudi— 


tions, proviſions, power, and reſervations therein mentioned. 


II. Upon the ſecond point, the defenders contended, that the man- 
ſion- houſe and garden are not the proper ſubje& of diviſion between 
the heir and relict, and not one inſtance of ſuch diviſion, has been 
cited. As few houſes could admit of a diviſion, ſo a manſion-houſe 
has always been underſtood to be an indiviſible ſubject. 

The law intended, in the general, that, in the caſe of the ſucceſſion 
of heirs-portioners, the ſtrifteſt equality ſhould be obſerved among 
them ; and yet it has been always underſtood, that the eldeſt was en- 
titled to the principal meſſuage, and that the other heirs: portioners 
could not inſiſt for any ſhare thereof. This was founded in reaſon, 
and the nature of the thing, viz. that a manſion-houſe was never in- 
tended for the accomodation of more than one family at a time; 
and that it was fo far an indiviſible ſubject, that a diviſion of it could 
not be made without rendering it, in a great meaſure, uſeleſs to all 


the heirs. And it is now an eſtabliſhed point, that the eldeſt heir— 


portioner is entitled to take the manſion-houſe and garden, without 
giving any recompenſe therefor to the younger; becaule theſe are ſub- 
Jes, which, in their nature, were not intended to yield a rent or pro- 
fit. The reaſon of the law does hold in every reſpect in the queſti- 
on between the heir and tlie relict, reſpectiug her claim in virtue of her 


This ſubject is treated of by Balfour, p. 109. cap. 16. Bankton, 


vol. 1. p. 56g. F 11. and Erſkine, p. 327. H 48.; and it appears to be 


the opinion of all theſe lawyers, that the manſion- houſe is conſidered 
as an indiviſible ſubject, which goes wholely to the heir; and that the 
widow, in virtue of her terce, cannot inſiſt to have any part of it ap- 
propriated to her. | 

Pleaded by the purſuer : In the caſe of heirs-portioners, the plea of 


indiviſibility has no doubt been liftened to; and, for this reaſon, that, 


as the eldeſt heir-portioner has the family-name to ſupport, and the 


rights of hoſpitality to maintain, ſhe is therefore entitled to the man- 


ſion- houſe and garden of the eſtate» But this has not been extended 


to other caſes; and accordingly, in a recent caſe, Cathcart againſt 


Rocheid, the court found, that there lay no claim for praecipuum in 
B bb | | the 


( 


che caſe of daughters ſucceeding to an eſtate in conſequence of a dif. 
poſition : And our greateſt lawyers have given their opinion, that, in 
this very caſe of a terce, a widow has right to the third of the man- 
ſion-houſe. gardens, and office- houſes, &c. Craig, /:b. 2. dieg. 22. 9 
28. Stair, b. 2 tit. 6. F 15. ; and their opinion is allo confirmed by 
ſundry deciſions, particularly 1 in a caſe obſerved by Stair, January 26, 
1605, Logan againſt Galbreath. 


© The Lords find, that Mrs Borland's debt cannot affect the terce; 
* and find, that the widow is entitled to her terce of the manſion- 
* houle and garden.“ 


Act. Cha. Hay. Alt. M* Queen. Reporter, Stonefield. Clerk, Ryo. 


No. LXXVIIL. ; June 29. 1773. 


Mr WILLIAM WALLACE Miniſter of the Pariſh of Drum- 


melzier, 
Againſt 


The AR L of MARCH and R U GLE N 


MINISTER'S BENE FI CE. 


The exception in the act 1690, cap. 23. along with poſſeſſion by the mi- 


niſler, of an annual duty and ſervices out of lands formerly holden of 


the vicar of that pariſh, with that reddendo, found to q be the mi- 
nile a preferble right bath to the feu duty and perſonal jervices, in a ; 
gaeſrion with the patron, now become proprietor of the lands, ] 
R William Wallace, miniſter of Drummelzier, brought an ac- E 
tion againſt the Earl of March, preſent proprietor of the lands ; 
of Happrew, in order to aſſert his right to a fmall duty of four pounds f 
Scots, and likewiſe certain ſervices, which the purſuer claimed as due 
to him out of thele lands of Happrew; concluding, as to the ſervices, : 
for an annual ſum of fix pounds Scots, as their value, from the pe- { 
riod of the Eari's purchale of ſaid lands in 1750, fince which they 1 
had been with-held, and for performance in. time coming; and he 1 
referred to the original feu charter of theſe lands granted by Ninian 1 
Douglas, Vicar of Stobo, to Nicol Brown, dated 15th January 1530, 8 
the reddendo whereof was expreſſed thus: Reddendo inde annuatim 1 
dict. Nicolas Brown, et haeredes ſui praeſcrip. mihi, et meis ſucceſ- 18 
ſoribus, Vicarus de Stobo, ſummam quatuor librarum monetae regni ſe 


\ © Scotia, 


1 


(r) 


* Scotiae, ad duos anni terminos, &c, et ſex dies ſervitii ſecular, in 
 angariis, five parangariis, ſive in utriſque, ad voluntatem meam, et 
© ſuccefſorum meorum, ſemel in anno, quando mihi et meis ſuccetſo- 
© ribus videbitur magis expediens, tantum, pro omni alio onere, 
&c. 

The purſuer, in ſupport of his action, ſet forth, that the pariſh of 
Drummelzier was antient 'y a vicarage, depending upon the parſonage 


of Stobo; and the vicar's living partly aroſe from certain duties paya- 


ble out of the lands lying in the pariſh of Stobo; in particular, the 
lands of Happrew were always held feu of the vicars of Drummel- 
zier, for payment of a yearly duty of L. 4 Scots, with fix days ſer- 
vice of men and horſe, which, by the practice, has been explained to 
be the ſervice of one man and one horſe for ſix days: That, after the 
reformation, and when Drummelzier came to be a ſeparate parith, the 
miniſter ſerving the cure there continued to exercile this right of ſu- 
periority over the lands of Happrew, and have immemorially enjoyed 
all the emoluments thereof, which never were annexed, or taken a» 
way from the church of Drummelzier by any of the ſtatutes after the 
reformation : That, when Mr Wallace, the preſent incumbent, was 
admitted miniſter of this pariſh, he found this ſuperiority a part of 
the benefice, and he enjoyed the emoluments thereof, as his predeceſ- 
ſors had done, from the earlieſt times; and Mr Brown, the late pro- 
prietor, took a charter from him, as his lawful ſuperior, and was re- 
gular in the payment of the feu- duty and performance of the above 


mentioned ſervices, which had been wrongfully diſcontinued, only 


ſince the defender became purchaſer from him. And it was contend- 
ed, that the right to this feu- duty remained entire to the miniſter, not- 
withſtanding the ſtatute 1690, being ſecured by the ſecond branch of 
the exception in the act; — “ or where the miniſter is, and has been, 
* in the poſſeſſion thereof, by the ſpace of ten years.“ Under which, 
this caſe was clearly comprehended, 

On the other hand, the defender ſtated, that, as to the ſuperiority 


of the lands, he has taken a charter to hold of the crown, as, by law, 
he is entitled to do; and being himſelf patron of the pariſh of Drum- 


melzier, by the act 1690, the cu. duty and ſervices in queition be— 
long to him as patron. 
As to the exception in the act, argued, in the ſiſ place, The purſuer does 


not ſhow, in terms of the act of Parlianiewd, that he has been ten years 


in poſſeſſion. 241y, Although he ſeems to conſider the exception as in 
favour of miniſters, no ſuch thing is ſaid, The act of parliament was 
partly in favour of the crown, and partly in favour of patrons. The 
luperiorities were declared to belong to the crown, with the whole ca- 
ſualities and emoluments thereof, with a reſervation to the patrons of 
the feu - farms and feu-maills of theſe ſuperiorities, ay and until they 
thould receive a certain value for them from his Majefty ; or, in other 
words, theſe feu-farms and feu-maills are declared redeemable by the 
crown from the patron, at a certain rate; but from which power of 
redemption, there is an exception, where the feu-farms are a part of 


the miniſter's modified ſtipend, or where he has been ten years in poſ- 


(cſhon, or where he has the full benefice; ; in which caſes they are to 
VE 
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be irredeemable.“ From theſe laſt words, that they are to be irre- 
deemable, it is plain that the exception is from the power of redemp. 
tion mentioned in the preceding, part of the clauſe; and therefore is an 
exception in favour of patrons, diminiſhing ſo far the crown's right. 


The feu-duty, in ſhort, was, in all events, meant to be given to the 
patron; or, which is the ſame thing, the patron was to have the be. 
nefit of it, redeemable by the crown; but this power of redemption 


was not to take place in any of the 1 there excepted. 


It was very proper that the crown ſhould not have the power of re- 
deeming, in any of theſe caſes; becauſe, though the pation had the 


Tight, yet the ſubject was in the poſſeſſion of the miniſter, as a part 


of his living. If it was allocated to the miniſter, as a part of his modi- 


ſied ſtipend, it continued with him for ever; and the patron had fo 
much leſs to pay out of the teinds. If, on the other hand, there was 


no decree of modification and allocation, the miniſter's right to the 
feu-duty was defeaſible; but ſtill he had a good title to continue the 
poſſeſſion of it, till a modified ſtipend ſhould be ſettled upon him; 
and, during that time, it was proper that the crown ſhould not redecm 
it from the patron. 

The language of the ſtatute, in ſo far as regards the patron* s right, 
is clearly general. There is no exception whatever, no diſtinction be- 
tween one feu- duty and another; but, afterwards, when the act gives 
a power of redemption to the crown, an exception is juſtly thrown in, 
in order that the crown may not redeem thoſe feu-duties which are in 
the poſſeſſion of the miniſter, as an eſtabliſhed part of his living. —Bur 
theſe are not declared irredeemable in the perſon of the miniſter. The 
act ſays no ſuch thing; and it is clear that, in two of the caſes there- 


in mentioned, viz where he was in poſſeſſion, either of the full be- 
nefice, or of a part of it, without any modified ſtipend, theſe feu- 
duties cou:d not be irredeemable in the perſon of the miniſter; for it 
was in the power of the patron, at any time, to apply for having a 
ſettled ſtipend modified to the miniſter out of the teinds; in which 
caſe, there was an end to the miniſter's right as beneficiary ; and it 
would have been unreaſonable, and inconſiſtent with the general idea 


of the law, to have declared thoſe feu duties, or any other part of the 


antient benefice. irredeemable from the miniſter, after a modified ſti- 
pend was ſettled upon him. They were irredeemable from the patron, 


as long as poſſeſſed by the miniſter as part of his benefice ; but they, 
of courſe, fell to the patron, when the miniſter got a ſettled ſtipend, 
in terms of the act 1690, not including ſuch feu-duty ; and they 
might then be redeemed from the patron by the crown, at the rates 
therein mentioned. 

The purluer miſconſtrues the act of parliament, ſo far as he makes 
the words, Where the miniſter has.been in poſſeſſion thereof by the 


«* ſpace of ten years, to mean, whether he has a modified ſtipend or 
not. The act could not ſuppoſe, that the miniſter both had a modified 


ſtipend, independent of the feu duties belonging to the antient bene- 
fice, and was likewiſe in poſſeſſion of theſe feu-duties, At the time of 


paſſing the act, many miniſters were, no doubt, in poſſeſſion, without 


any modified ſtipend ; but, as ſoon as a modification was obtained, 


either 
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either it was ſettled, that the feu-duty ſhould be held as a part of the 


ſtipend, in which caſe ſo much leſs was given out of the, teinds ; or, 
if a full ſtipend was modified, the feu duty came, of courſe, to be- 
long to the patron, redeemable by the crown. 

The miniſter of this pariſh obtained a modified ſtipend, in the year 
1731, without any mention of the feu duty or ſervices now claimed; 
and it is adverſe to the genius of the law, as it preſently ſtands, that a 
ſtipendiary miniſter ſhould be entitled to exact them, under pretence of 


being in right of the antient benefice ; more eſpecially when, in rea— 


lity, he has no right to the benefice, and when, in his decree of aug- 
mentation, no mention whatever is made of his having ſuch a claim, 
which appears to have been improperly concealed from the court, 

In the next place, as to the ſervices, it was /eparatim contended: By the 
acts 1633 and 1690, it is clear that every ſort of caluality and duty was 


- annexed to the crown, except the feu-mails and feu-duties, which were 


reſerved, by the one act, to the titular, and, by the other, to the pa- 
tron ; and though, by the act 1690, there is an exception of the feu- 
farms from the right of redemption allowed to the crown, yet, in no 
caſe are the perſonal ſervices either excepted or reſerved; and it never 
could be meant that theſe ſhould belong to the miniſter, after the right 
of ſuperiority itſelf was taken from him. 

Accordingly, this very point was decided, in the caſe of Watſon 


contra Fllis, reported by Stair, 27th June 1662, where the Lords, in 


a proceſs at the inſtance of the lord of erection, aſſoilzied the vaſſal 
from atriage and carriage, as taken away by theſe acts of parliament ; 


but decerned for the feu duties. 


Indeed, the general bent of the law, as it preſently ſtands, and as 
it has ſtood in this country for ſome time paſt, is againſt perſonal ſer- 
vices, whether in the cafe of kirk lands or others. By an act, it 
Geo. I. c. 24. perſonal ſervices of all vaſſals, even in temporal lands, 
were diſcharged to be performed in kind; and, by the act Geo. II. te- 
nants were relieved from the general clauſe of ſervices, uſed and 


wont. 


Obſerued on the bench: The act 1690 cannot be underſtood ſo fa- 
vourably for the patron, as the defender argues. It is a beneficial ſta- 
tute to the patron, but with an exception that goes to the right that is 
granted; and, therefore, how can the patron get what is ſpecially ex- 
cepted from the right, eſpecially where the benefice has been fo long 
in poſſeſſion? And the exception is broad enough to comprehend the 


whole, both feu-duty and ſervices, 


* The Lords repel the defences, and find the defender liable to the 
* purſuer for the feu-duty of L. 4 Scots yearly, from the year 
1756; likewiſe for the ſum of L. 6 Scots yearly as the value 
of the perſonal ſervices libelled from the ſaid year 1756; and 

find him liable for the ſaid feu-duty of L. 4 Scots yearly, and 

in the performance of the ſaid perſonal ſervices themſelves year- 

* ly, in time coming: And find expences due to the purſuer. 


AR. Ogi. Alt. Nay Campbell, Reperter, Coalflon« Clerk, Kirkpatrick. 
Ccc No, 
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No. LXXIX. | July 1. 1773. 


Sir A MES COLQU HOUN of Luſs, Baronet, and Others, 
Freeholders of the County of Dumbarton, ; 


Againſt 


FAMES HAMILTON, Younger of Hutchiſon, 


F R E E H O L D E RS. 


Lands diſponed to one in liferent, and another in fee, redeemable as to the 
fee, do not entitle the fiar to vote, | 


A RCHIBALD EDMONSTONE of Duntreath, after ha- 
ving taken a charter under the great ſeal, in favour of himſelf, 
his heirs and aſſignees, heritably and irredeemably, of the lands of 
Middleton and Barnhill, &c. as the ſame were then poſſeſſed by the re- 
ſpective heritable vaſſals, upon the 3oth Auguſt 1771, diſponed the ſaid 
lands of Middleton, &c to his brother, Charles Edmonſtone, in life- 
rent, for his liferent uſe only, and to James Hamilton, younger of 
Hutchiſon, and the heirs- male of his body in fee ; whom failing, to 
return to the ſaid Archibald Edmonſtone, his heirs or aſſignees whatſo- 
ever; but redeemable always, and under reverſion, the ſaid lands and 
others, with their pertinents, in ſo far as concerned the fee thereof, by 
the ſaid Archibald Edmonſtone, and his foreſaids, from the ſaid James 
Hamilton the fiar, and the heirs- male of his body, by payment to 
them, or lawful conſignation, for their behoof, of the fum of 10 


merks Scots, ar and upon the term of Whitſunday then next, 1772, - 


or at any other term of Whitſunday or Martinmas thereafter, upon 

remonition always of 40 days preceding any ſuch term, to be made 
to the ſaid James Hamilton, or his foreſaids, in manner therein di- 
rected. | | - 

The ſaid Charles Edmonſtone, and James Hamilton, for their ſe- 
veral rights of liferent and fee, were inteft in the lands, in virtue of 
the precept, of ſeiſine contained in the foreſaid charter under the great 
ſeal, which was ſpecially aſſigned by the diſpoſition; and, having lodg- 
ed their claim, were enrolled upon theſe titles, the one as liferenter, 
and the other as fiar, at the Michaelmas meeting of freeholders in the 
county of Dumbarton, in 1772. 

Sir James Colquhoun, and certain other freeholders, who were not 
preſent at the Michaelmas meeting, preſented a complaint againſt the 
enrolment of the ſaid James Hamilton as fiar. In ſupport of which, 
they inſiſted, 1, i hat this is no proper wadſet, but a ſale or diſpo- 
ſition of ſuperiority, under reverſion, 2do, That the fee of a wadſet 


of 


lands ſubject to a liferent, when the liferenter's poſſeſſion is, in the 


( 195 ) 


of ſuperiority, ſubject to a liferent in favour of a third perſon, is not 
a right of that nature which entitles the fiar to be enrolled, or to vote 
as a freeholder. 

Upon the firſt point, Whether the right upon which the preſent 
claim is founded, is a proper wadſet? argued: It will not be maintain- 
ed, that the lands being diſponed under a faculty or power of redemp- 
tion is, per ſe, ſufficient to conſtitute a wadſet- right, that being com- 
mon to every redeemable right. The deed in queſtion does not bear 
to be granted in wadſet, which is the uſual tenor of all ſuch rights 


where a wadſet, proper or improper, is intended: The word wadſct is 


not to be found within the four corners of the deed, nor any expreſ- 
ſion that has the moſt remote tendency to ſhow that it was the intend- 
ment of parties to conſtitute ſuch right, It is conceived in the preciſe 
form of and plainly imports a diſpoſition of the property of theſe lands, 


under a perpetual power of redemption, for payment of the eluſory 


ſum of ten merks; being that very ſpecies of right which the ſtatute of 
the 12th of the Queen did, in terminzs, declare ſhould give no freehold 
qualification; ſo that the ſuſtaining it as a proper wadſet would at once 
deſtroy that diſtinction which the law had ſo anxiouſly eſtabliſhed be- 
tween proper wadſets and other redeemable rights. 

Upon the /econd point, viz. That James Hamilton's claim, qua fiar 
of theſe lands, ſubject to a liferent in favour of Major Edmonſtone, is 
anomalous, and inconſiſtent with the nature of a proper wadſet, ſuch 


as the ſtatute 1681 muſt be ſuppoſed to have had in view; 


Argued : The diſtinguiſhing charaQteriſtic of a proper wadlet, is not 
only its being granted by way of impignoration, and in ſecurity of the 
ſum thereby acknowledged to be due, and under reverſion, upon pay- 
ment of that ſum, but alſo of the wadſetter's acceptance of the rents 
of the lands, with all the hazards attending the ſame, in ſatisfaction of 


the ſum for which the ſecurity is granted, redeemable upon payment 


of the pfincipal ſum itſelf, without annualrent, the rents of the lands 
ſtanding in place of the annualrents of the money. 

Not one of theſe characteriſtics is to be found in the right upon 
which this claim is founded. The diſpoſition by Mr Edmonſtone of 
Duntreath was merely gratuitous; no antecedeut debt, nor any price 
received for ſecurity and repayment of which, a proper wadſet could 
be created; and, therefore, though granted under a faculty of redemp- 
tion, however it may be conſtrued a redeemable diſpoſition of proper- 
ty, tit is adverſe to every idea of a proper wadſet. 

Every freehold qualification requires poſſeſſion of the ſubject, either 
by the party himſclf, or by others who hold under him; and, there- 
fore, the oath of poſſeſſion is enjoined, to be taken by every ſuch claim- 
ant, when required. With what propriety the oath of poſſeſſion can 


be taken by this claimant, upon a right ſo ſtrange and anomalous, 
where he has plainly nothing to poſſeſs during the lifetime of the 


nominal liferenter, is quite incomprehenſible; and the complainers are 
confident, that, were it to be tendered to him, he would not take it. 
The caſe in hand differs widely from the cale of a common fiar of 


CE 


s 


eye i law: held to be the fiar's poſſeſſion ; and, wore the law did, 


with great juſtice and provriety, allow to the "Pos in abſence of the life. 
renter, a voice in the election of a commiſſioner to parliament. 

The wadſetter is not fiar of the lands; he is a creditor; and, ag 
the liferenter, in ſuch caſe, poſſeſſes proprio ure, which excludes the 
nomial fiar from having acceſs to the lands themſelves, it feeins a 
manifeſt abſurdity to characteriſe a right ſuch as this, a proper wadſet 
in the perſon of the nominal far. 

Proper liferents are. in their nature, but ſubaltern rights, burdeng 
upon the fee; and the extinction of the liferent reſtores the fiar to 
the ful] poſſeſſion and enjoyment of that fee with which he was veſted. 
The fee may ſubſiſt without the liferent; but that the liferent ſhould 
ſubſiſt after extinction of the fee, is incongruous and ablurd. The 
fee and liferent conſtitutes the whole right, the liferent being a burden 
upon the fee; and, therefore, as, in this caſe, the fee was declared to 
de redeemable upon payment of this eluſory ſum, the liferent could 
not ſubſiſt but as a ſeparate and independent right after redemption of 
the fee: And, if the complainers had been timeoully appriſed of the 


true nature of this right, they ſhould have thought it equally incum- 
bent upon them to have included Charles Edmonſtone's qualification in 
the complaint, 


A liferent granted to one of a redeemable right belonging to ano- 


ther, implies a manifeſt contradiction, eſpecially where, as in this caſe, 


the liferenter is not entitled to the liferent-uſe of the money for which 


the lands are redeemable, but his right of liferent to continue of the 


lands themſelves, equally after the redemption as before ; which, 


therefore, is demonſtration, that, though this nominal fee and liferent 


to different perſons, was granted by one and the ſame deed, they are 


quite unconnected with one another, in ſo far as the liferent was to 


ſubſiſt, even after the redemption of the wadſet; and, as both rights 
muſt therefore ſtand upon their own bottoms, allowing the right there- 
by granted to Charles Edmonſtone to be a proper liferent of the lands, 


nowiſe depending upon the right of the fee granted to James Hamil- 
ton, however the law may be ſuppoſed to ſtand with reſpe to the life- 


renter, it ſeems impoſſible that the nominal fee of this redeemable right 


can entitle James Hamilton to a freehold qualification as of a proper 


wadlet; a title that clearly has not the ſhadow of a foundation in the 
law. 

Anſwered : The ſtatute 168 1 has pointed out, with great accuracy, 
the different titles ſufficient to conſtitute a freehold qualification; and, 


among others, a proper wadſet-right of lands, of the 88 . 


extent therein mentioned, is a good qualification, until a decree of de- 


clarator of redemption is obtained, or until a voluntary renunciation 


or reſignation can be produced. Proper wadletters, during the nct 


. are, in this particular, on the ſame foot with thoſe who 


have the abſolute irredeemable property of the lands. And indeed 
it was very reaſonable it ſhould be ſo, Where a proper wadlet is grant- 


ed to be holden of the crown, no more remains with the granter of 


the wadtet, than a perſona] right of reverſion. He is totally * 


1 


of the feudal right of the lands, and the wadletter, during the not 
redemption, 1s, to all intents and purpoſes, the vallal of the crown. 
He is liable to the whole burdens and preſtations incumbent on the 
vaſſal, and conſequently it was highly reaſonable that he ſhould enj. * 
the benefits and privileges ariſing from his property. | 

Neither does the law make any diſtinction as to this matter, between 
a wadſet of property holding of the crown. where the wadſetter has 
right to the dominium utile, and rents of the lands, and a wadſet of 
ſuperiority, where he poſſeſſes by a vaſſal holding the lands under him, 
and only enjoys certain feu- duties and caſualities. In either caſe, he 
is, in the eye of law, proprietor of the lands; and, although it has 


been ſometimes thrown out, that wadſets of ſuperiority were mere no— 


minal rights. not founded in the original nature of wadlets, v hich 
were an impignoration of ſo much land for money, the wadfetter ta- 
king the hazard * of fruits, tenants, war, and trouble; yet the court 
have repeatedly over-ruled ſuch objections; particularly, in the caſe of 
Lachlan Grant of Drumfad, in 1760, and in the numberleſs caſes 
which occurred about the time of the laſt elections, from Cromarty, 
Forfar, &c. where the court did uniformly ſuſtain ſuch qualifications, 
particularly after a hearing in preſence in one of the Forfar caſes ; nor 
will an inſtance be produced where they were rejected, either here or 
in the laſt reſort. 

But, fay the petitioners, there is here no o wadſet, either of property 
or ſuperiority, but a diſpoſition of lands under a perpetual redemption, 
for a ſmall eluſory ſum, which is ſomething differerat from a proper 
wadſet; and the act of Q. Anne declares, that no redeemable right, 
other than proper wadlets, adjudications, or apprifings, allowed by the 
act 1081, ſhall entitle to vote. It is further obſerved, that the word 
wad/ct does not occur from beginning to end of the deed, 

As to the ſmallneſs of the. wadſet ſum, it is, with ſubmiſſion, thoug ght, 
that this is of no importance; for the court has never ſuſtained it as a 
good objection, that the right is of little value, if it otherwiſe amounts 
to a ſufficient legal qualification. In all the caſes already mentioned, 
the feu-duties were nominal, and the wadſet ſums mere trifles, It is 
enough to conſtitute a freehold qualification, that the lands are held 
of the crown; that they are L. 400 of valuation, or forty ſhillings of 
old extent ; that the claimant is infeft in them upon a charter under 
the great ſeal, either heritably and irredeemably, or in liferent, or in 
the form of proper wadſet, or as the firſt adjudger after the legal 1s 
expired, | 

Neither 1s it any objection that the redemption is perpetual, This 
is always the caſe in wadſets; and is rather contradictory to the ſup- 
poſition, that the right in queſtion was meant as a fale under reverſion, 
and not as a proper wadſet. Indeed, ſtipulations limiting the redemp- 
tion in wadſets, have always been conlidered as oppr eſſive, and are 
reprobated in law. 

At the ſame time, the reſpondent does not, with ſubmiſſion, ſee 
what material difference there is between a ſale of lands under rever=- 
ſton, and a proper wadlet ; eſpecially when, in the former, the right 


of redemption | is not limited to any preciſe time, but is made perpetu- 
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al. The two tranſactions are in form and ſubſtance the ſame ; and ix 
is impoſſible that the law could mean to make any diſtinction between 
them. When a man having occaſion for money, ſells his land for a 
certain price, under a ſtipulation, that he ſhall be at liberty ro redeem 
it by repayment of the ſame price, at any term of Martinmas there. 
after, upon uſing certain forms of promonition and conſignation; 
what is this but a proper wadſet? The purchaſer, in the mean time, 
holds the lands as his property, enjoys the rents or profits of them in 
lieu of the intereſt of his money, without being accountable. _ 

Theſe are the characteriſtics of a proper wadſet; and it is quite im- 
material, whether it goes by the name of a wadſet, or of a right of 
property in the lands under reverſion; for theſe two are, in reality, 
the ame. | 

Dallas, in his book of ſtyles, p. 709. gives the form of a contra& 
of proper wadſet; and, although he wrote in thoſe days when wad- 
ſets were much more common than they are a prelent, and conſequent— 
ly the ſtyle of them better known ; it is remarkable, that he does not 
make uſe of the word wad/et, but ſells, and annailzies, and diſpones,” 
in the preciſe ſame form and language as is done in the prelent caſe; 
and it is believed the ſame has continued to be the practice all along, 

Ihe lands are diſponed under reverſion; and, although a pledge, 
or wadſet, is only intended, diſpoſitive words are always uſed. 

By the old practice, when lands were wadletted, the diſponer gave 
an abſolute irredeemable diſpoſition, and the reverſion was contained 
in a ſeparate writing. Afterwards, it was thought more ſecure to make 
the reverſion a condition of the grant, and to inſert it in gremz of 
the diſpoſition, But theſe different modes of doing the ſame thing, 
ſhow clearly, that the eſſence of a wadſet does not conſiſt in words, 
but in the ſubſtance and meaning of the tranſaction; and accordingly 
Lord Stair defines it, not by the form of the writing, but by the ſub— 
ſtance of it, in theſe words: A proper wadſet is, where the fruits and 
* profit of the thing wadlet are ſimply given for the annualrent of the 
* tum, and the hazard or benefit thereof, whether it riſe or fall, is the 
* wadſetter's.” The ſame deſcription is given by Craig. He explains 
a wadſet to be, in reality, an alienation /ub patto retrovendendo. 

It is plain, therefore, that, wherever the perſon who is ſeiſed of the 
property for the time, holds the rents or profits unaccountable, and 
is only ſubject to a condition of reverſion, on repayment of the ſti- 
pulated ſum, he is a proper wadſetter in the ſenſe of the law; and, 
being truly vaſlal in the lands during the not redemption, ſubject to all 
the burdens, and entitled to every privilege as ſuch, it was molt juſt 
he ſhould have the right of voting for a member of parliament. His 
lands holding of the crown, and being of the proper valuation, either 
he muſt hrve this right, or no other perſon can have it, the reverſer 
having no feudal right in him before redemption; and it would not 
be reaſonable that thoſe lands, though amounting to a legal qualifica- 
tion, ſhould nevertheleſs give no qualification to any perſon. 

The 
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The other redeemable rights which, by the acts 1681, and 12th of 
ueen Anne, are excluded from this privilege, are thoſe which are 
=> heid in truſt by one man for another, or where the perſon infeft 
does not enjoy the rents unaccountably, but only holds the lands as a 
ſecurity for relief or payment of ſums; as an improper wadſetter, an 
annualrenter, an adjudger within the legal, &c. In all of theſe caſes, 
the real and ſubſtantial right of property ſtill remains with the origi- 
nal owner; he continues vaſſal in the lands, the caſualities of ſuperi- 
ority fall by his death, and not. by that of the other perſon infeft; 
and therefore, it would have been improper, had the right of voting 
been given to this perſon, who, in no tenſe, can be held as proprietor 
of the lands, even during the not redemption. 
The preſent caſe is by no means of this laſt kind, Mr Edmonſtone, 


the reverſer, ſtands, at preſent, abſolutely diveſted of the feudal pro- 


perty of theſe lands; ; he has nothing in him but a mere perſonal right 
of reverſion of the fee. On the other hand, the reſpondent ſtands 
veſted in the full right of fee, and is entitled to the unaccountable 
enjoyment of it during the not redemption, ſubject only to the burden 
of a liferent upon him; which he ſhall now endeavour to ſhow, in 
anſwer to the petitioner's ſecond objection, is no bar to his qualiſica- 
tion, though he admits he can only vote in abſence of the life- 
renter. 

The act 1681 ſays, that the fiar ſhall be entitled to vote when the 
liferenter does not claim his vote, without diſtinguiſhing whether the 
right of fee is redeemable or irredeemable; and it does not occur, that, 

upon any Juſt conſtruction of the ſtatute, can the right of voting be 
denied 10 a fiar, who is a proper wadſetter, more than to the fiar of an 
irredeemable right. The fee is certainly in him, and in no other per- 
ſon, during the not redemption; he has all the uſe and poſſeſſion of the 
lands during the not redemption, that he would have had if his right 
had, been irredeemable. The law does not diſtinguiſh, whether the 
far poſſeſſes by himſelf or by a liferenter. In both caſes he is entitled 
to be upon the roll, but with a preference to the liferenter as to the 
right of voting, who appears and claims his vote. 

It is ſaid, that, being ſubjected to a liferent, is inconſiſtent with the 
nature of a proper wadlet, ſuch as the ſtature 1681 mult be ſuppoſed 
to have had in view. That the diſtinguithing characteriſtic of a proper 
wadſet is, that the wadſetter accept of the rent of the lands, with all 
the hazard attending them, in ſatisfaction of the annualrent of the 
wadſet-fum ; whereas, the fiar, in this caſe, is excluded from the. 
rents, and can have no poſſeſſion of the wadſet lands during the ſub— 
ſiſtence of the liferent; that he cannot take the oath of pollcſion, 


where he has nothing to poſſeſs ; ; that the liferenter, in th's caſe, poſ- 


ſeſſes proprzo jure ; lo that his poſſeſſion cannot be conſtructed the pol- 
ſeſſion of the nominal har. 

Bur the reſpondent muſt own, he is not ſenſible of the force of 
this reaſoning ; tor, although it is the nature of a proper wadſet, that 
the wadſetter accepts of the yearly profits of the ſubject, with all the 
hazards ard burdens attending them, in lieu of the intefeſt of his 


money till redemption ; yet it is by no means eſlential to a proper 
wadtlet, 
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Wadſet, that the fiar ſhould poſſeſs the lands himſelf; for, although 
a right of liferent ſhould be conſtituted in favour of anbther; the wad. 
ſet- right i in the perſon of the fiar is not thereby affected. The life- 
renter draws the yearly rents and profits of the lands during the ſub— 
ſiſtence of his right, and the poſſeſſion of the liferenter is, in the eye 
of law, held to be the poſſeſſion of the fiar; and, in that view, the 
flar is in perfect ſafety to take the oath of poſſeſſion ; he is equally 
ſafe with every flar of a right of abſolute property, who can have no 
acceſs to the rents during the ſubſiſtence of the liferent. 

The reſpondent does not well underſtand what is meant by ſaying, 
that the poſſeſſion of the liferenter cannot, in this caſe, be held to be 
pofleſſion of the ftar, becauſe the liferenter polleſſes propiro jure. There 
is truly nothing in this caſe which renders it different from numberleſs 
qualifications that have been created of late years. In many caſes, the 
liferent was not created as a burden upon the fiar who granted the life- 
rent; but the proprietor did, as in the preſent caſe, in the ſame deed, 
create a right of liferent in favour of one, and a right of fee in fa- 
vour of another: And it was never doubted, that, in every ſuch caſe, 
both fiar and liferenter were thereby entitled to be put upon the roll, 

and that the fiar was in ſafcty to take the oath of poſſeſſion, as being | 


fietione juris in the poſſeſſion, by the poſſeſſion of the liferenter. It is 


by no means neceſſary that a right of liferent ſhould flow from the 
far claiming in the right of that fee. It makes no difference, whether 
the liferent- right flows from the fiar himſelf, or his author; or, whe- 
ther the liferent was created anterior or ſubſequent, or at the po 
lame time with the right of the fiar. 

It is, no doubt, true, that the liferenter, after bis right is con- 
Rituted and eſtabliſhed, ſo far poſleſſes proprio jure, that his right 
does not thereafter depend upon the will of the fiar. The right in 
him is indefeaſible, and muſt continue for life; and, if it were other- 


wiſe, it would afford a ſolid objection to the qualification of the life- 


renter; but, although the liferenter poſſeſſes proprio jure, yet ſtill, in 
the eye of the law, the poſſeſſion of the liferenter is conſidered to be 
the poſſeſſion of the far. There cannot be a doubt, that the poſle(- 
ſion of the literenter would be available to ſecure the right of the far, 
by preſcription, againſt every challenge that might he at the inſtance 
of the third parties; and, for the ſame reaſon, it muſt likewiſe enti- 
tle him to be put upon the roll, and with abſolute ſafety to take the 
oath of polteſton when required. | 
The petitioner is next pleaſed to doubt even of the liferenter's qua- 
liſication; and the reſpondent admits, that there might have been 
foundation for a doubt, if the liferenter's right had been extinguiſh— 
able upon redemption of the wadſet, though during his life; but, to 
prevent any objeQi ion on that head, the liferent is, by the conception 
of the right, made to ſubſiſt during all the days of Major Edmon- 
onc's life ; ; and, accordingly, the petitioners appear to have been ad- 
viſed, that the Major's qualification was undoubted; nor are they now 
entitled to call it in queſtion : 
But, whatever mo be the caſe as to the liferenter, it is, with ſub- 


miſſion, thought, that the CE in virtue of his right of fee 
of 


12 


of theſe lands holding of the crown, and of a ſufficient valuation, has 
a clear title to be on the roll ; and that it is a matter of moonſhine in 
what manner the liferent was conſtituted, or who is liferenter; for the 
liferenter's poſſeſſion muſt, in every view, be conſidered as the pofleſ- _ 
kon of the ftar ; and it is equally immaterial, whether the fee be an ir- 
redeemable right of property, or a right of wadſet, both being equal- 
ly good, by the act 1681, to conſtitute a freehold qualification, 


»The Lords find, that the reſpondent, James Hamilton, is not en- 
* titled to be enrolled in the roll of freeholders for the county of 
Dumbarton; therefore grant warrant to expunge him. 


Act. Dean of Faculty. 


Alt, M*Sucen, Hay Campbell Clerk, Tait. 


No. LXXX. Fuly 1. 1773. 
Mr THOMAS MITCHELL, 
Againſt 


CHARLES ANDERSON of Candiecraig. 


„ 


In a voluntary ſale of lands, concluded by mutual miſſiues, for a price to 
be paid at the rate of a certain number of years purchaſe, found, that 
neither the ceſs paid by the tenants, nor the poultry and ſervices, where 


there was no converſion, are to be included in the rental for fixing the 
amount of the price. | wok | 


FN conſequence of a propoſal by Mr Mitchell to purchaſe certain 
lands belonging to Mr Anderſon, the latter gave him the follow - 


ing ſigned holograph miſſive: Aberdeen, December 21. 1770. Sir, 


I juſt now acknowledge to have fold you my lands on the ſouth ſide 
* of Don, at the rate of forty years purchaſe, conform to the tenants 
' tacks and mifſives they have of me; which you, by your accepration 


* hereof, are bound to pay me againſt Whitſunday next, which is 


hereby agreed to be your entry to the ſaid lands. 

Mr Mitchell, on the other hand, gave Mr Anderſon the following 
holograph miſſive, of ſame date: Sir, I hereby acknowledge, that 
1 have bought from you, at the rate of forty years purchaſe, your 
lands on the ſouth ſide of the water of Don, and oblige myſelf to 
pay you in terms of your letter to me of this date. 


Eee | Some 


2 — = 
2 1 a - , * . 
* „ 8 
A - - *. 
a — 2 
3 


r. 


— 


—— BB EA RG r 
— Opie: 


we 1 + CO RY - 4 ö 
— r. 
- —— 
r : 5 * 
— 8 


{ 202 } 


Some differences TR ariſen 3 the parties reſpecting the 
rental of the lands ſold, and the mode of aſcertaining the ſame, Mr 
Mitchell brought a proceſs before the Court of Seſſion againſt Mr An- 
derſon, concluding, that the value of the lands ſhould be aſcertained, 
the price fixed, and the defender decerned to grant a difpoſition. After 
ſome procedure before the Lord Ordinary, a proof was allowed to both 


parties: And, upon adviſing thereof, the Lord Ordinary pronounced 


an interlocutor, aſcertaining a variety of particulars towards fixing 
a rental, and, inter alia, the following: * 1. That the purchaſer is 
* liable to the land-tax, and can claim no deduction from the price on 
© that account; and, that if the land- tax is paid by the tenants, as in 
* this caſe, the ſame ought to be conſidered as part of the rent, in fo 
© far as it relieves the maſter of what he behoved neceſſarily to pay. 
© 2. That the butter payable by the tenants ought to be ſtated as part 
of the rent, according to the common converſion of the country, 
3- With regard to the ſervices of the tenants for leading and caſting 
* peats, harveſt-work, long carriages, and horſes for harrowing, in 
regard that few of theſe ſervices are aſcertained in ſuch a manner 
as to be binding in law upon the tenants, and none of them are con- 
© yerted ; therefore finds, that they cannot be converted into money, 
* ſo as to make any part of the rental. 4, And, in reſpect of the un- 
* certainty of the meaſure of the leet-peats, that they were very ſel- 
dom exacted, and never any converſion paid for the ſame ; therefore 
finds, that they ought not to be added to the rental. 5. And, in re- 
* ſpect there is no converſion of the kain-fowls, finds, that theſe cannot 
* be added to the rental.” 

Againſt the Lord Ordinary's judgment, comprehending the above 
Harticulars, both parties reclaimed ; Mr Mitchell, particularly with re— 


* 


ipect to article 1ſt and 2d, and Candiccraig with reſpect to articles 3d, 


4th, and th. 
Upon the % point reſpecting the land: tax, pleaded 95 the purſuer : 


From the proof, it appears, that the tenants of theſe lands pay the 


ceis; and the purſuer can diſcover no good reaſon for adding the ceſs 
to the rental, fo as to make it a charge againſt him in this caſe. 

The only argument that has been inſiſted apon on the part of Can- 
diecraig to ſupport his plea is, that, in judicial fales, the practice is to 
ſtate no deduction on account of the Jand-tax, when payable by the 
proprietor. Whether it is the practice in judicial ſales to add the cels 
to the rental, when payable by the tenants, the pwiſuer cannot, with 


\ certainty, ſay, although he is informed it is not the practice in that 


cale to mak, any addition to the rental; but, be that as it will, the 
purſuer cannot diſcover any analogy between the preſent caſe, and 
where lands are expoſed judicially. In judicial ſales, the purchaſer has 
full opportunity of informing himſelf of every advantage and diſad- 


vantage relative to the intended purchaſe ; and, though there may be 


no deduction allowed on account of the land-tax in the ſcheme of the 
ſale, yet a purchaſer will conſider it as a deduQtion in making his offer, 
and regulate his conduct accordingly. 

Neither does there appear now to be the ſame reaſon for not allow- 


ing deduction on account of che land-tax, as there was at the time ju- 
dicial 
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dicial ſales were firſt introduced. At that period, the Jand-tax was 
by no means a permanent burden; it was only laid on when the exi- 
gencies of government abſolutely required it; and even then, was very 
uncertain, and variable as to the ſum ; and, for theſe rend no de- 
duction could be aſcertained in the caſe of a bankruptey; but the land- 
tax cannot now be conſidered as an accidental or uncertain burden, 
but, in every reſpect, as permanent and fixed as miniſters ſtipends, 
feu- duties, or any other public burden whatever: It may indeed vary 
a mere trifle in the quantum annually laid on; but till the burden re- 
mains, the difference being inconſiderable. 

In theſe circumſtances, the purſuer muſt conſider it ag hard, 
if he ſhould be obliged to give 40 years purchaſe of a ſum which he 
is never to receive; and which, though not particularly mentioned 
in the preſent caſe, was certainly underſtood by the parties to be a de- 
duction from the rental, at leaſt, not ro be charged againſt the pur- 
chaſer, more than the miniſter's ſtipend and feu-duties, which Can- 
diccraig admits the purſuer is entitled to have allowance for. 

In all contracts, but more particularly in that of fale, the govern- 
ing rule is bona fides ; and, therefore, the underſtanding of the parties 
at the time of entering into the tranſaction, muſt regulate the after 
proceedings ; and that it was not the ſenſe and meaning of the parties 

in the preſent caſe, that the Jand-tax ſhould be charged againſt the 
purchaſer, is proved by Candiecraig's own letter of ſale, by which he 
ſells to the purſuer his lands, at the rate of 40 years purchaſe, con- 
* form to the tenants tacks and miſſiues they have of me; the plain mean- 
ing of which evidently is, that the purchaſer was to pay 40 years pur- 
chaſe of the rent the tenants were bound to pay the landlord ; bur 
clearly excludes the idea of any ſum not payable to the landlord being 
chargeable againſt che purchaſer. 

And this interpretation of the letters of fale is ſupported by every 


principle of juſtice and equity ; beſides, a very ſtrong preſumption in 


this caſe, which ariſes from the greatneſs of the price; for it canngt 
be preſumed, that any perſon would give 40 years purchaſe of a ren- 
tal, but in the view and belief of having that rental fixed at the tum 
actually payable to the proprietor, clear of all deductions: And over 
all the north of Scotland, particularly in the Highland parts of the 
country, where the tenants pay the ceſs, it is not the practice in a ſale 
to make any addition to the rental on that account. 

But this very queſtion has been determined by the court in a ſale of 


teinds: The deeiſion is obſerved by Falconer; Clerk contra Duke of | 


Queenſberry, 14th July 1747. 
Anſwered: The purſuer ſeems entirely to miſapprehend the nature 


of this article. The ceſs is properly a tax upon the heritor himſelf, 
though laid on in proportion to his land-property; and there is no 
more reaſon for deduQing this from the rent, than any other tax which 
he is obliged to pay. Hence it is, that, in judicial ſales, no deduQtion 
is made on account of the land-tax when paid by the heritor himſelf ; 

and, for the ſame reaſon, it is 2 added to the rent when it is 


payable "OY the tenants, 
| In 
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In judicial ſales, lands are ſold at a certain number * years pur. 
chaſe, and ſo were the lands in queſtion, It neither is, nor can be 
ſaid, that the purſuer had not as full opportunity of informing him- 
ſelf of every thing reſpecting theſe lands, previous to his bargain with 
the defender, as if they had been ſold by authority of the court. The 


purſuer's reaſon, therefore, for not paying regard to the practice in ju 


dicial ſales in this particular, will not hold. 


The ſame is the pactice in judicial ſales to this hour; and there can 


be no doubt it would have been altered, if there had been any good 
reaſon for it. But the fact is, there was more reaſon for conſidering 
the ceſs as a permanent burden in 1681, when the act introducin 

judicial ſales was enacted, than now. Art preſent, the cels is only 
granted from one. year to another; whereas then, it was granted for 
a term of years together. Thus, in 1672, it was granted for five years; 

in 1678, it was granted for five years more; and, when thele were 
expired, it was granted for the whole lifetime of K. James VII. 

The terms of the bargain were, that the defender was to ſell his lands, 
© at the rate of 40 years purchaſe, conform to the tenants tacks and 
* miſſives they had of him.“ And, as the tenants were bound to pay 
the ceſs without allowance, which conſequently is part of their rents, 
it follows, paſt all diſpute, that, by the "7 terms of the bargain, the 
ceſs falls to be added to the rental. 

And, as to the deciſion Clerk contra the Duke of . Queenſberry, 
where it was found, in a valuation of tithes, that the land-tax being 
Paid by the tenants, was not to be added to the rents, ſo as to increaſe 
the rental ; this caſe, which 1s obſerved by Mr leaner, is but very 
Jhortly collected, and what were the grounds of the interlocutor do not 
appear. But it is enough to obſerve, that, in valuation of tithes, very 
different rules are obſerved from what are followed in other caſes. 

1hus, deductions are allowed for incloſing, improving, &c. but it 
would ſound a little odd, if deduction on account of theſe was ſought 
in a ſale of lands. 


The Lords, upon this point, * find, that the ceſs paid by the tenants 
* ought not to be added to the rental for which the petitioner 1s 
to pay ;' and adhered to the Ordinary's interlocutor as to the 
other points reclaimed againſt by Mitchell. 


On the other hand, Candiecraig having complained of that part of 


the Ordinary's interlocutor above recited, reſpecting the ſervices of the 
tenants, the preſtation of the leet-peats, and the kain-fowls, the judg- 
ment was adhered to, except as to the laſt article, As to which, the 
Lords found, that the value of the kain-fowls ought to be added to 
the rental. Mr Mitchell having reclaimed, the court returned to the 
Lord Ordinary's interlocutor: | 


* And 


2 
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„And, in ; reſpeRt there is no converſion of the kain-fowls, find, 
that theſe cannot be added to the rental.“ 


This point reſpecting the kain-fowls being ſtill open, Canducraig 
reclaimed with reſpect to it, and another article decided againſt him; 
but, when the reclaiming petition and anſwers came to be adviſed, on 


the 2 5th of January 1774, an offer was made at the bar to diſſolve the 


bargain, which was accepted. 


AR. Dean of Faculty, Elſphin/ton. Alt. Solicitor General, J. Bowel, Rolland. 
Clerk, Kirkpatrick. 


No. LXXXI. | | July 16. 1773. 
ROBERT ARTHUR, Merchant in Irvine, 
Againſt 


FOAN CALLIN, Merchant in Drogheda, and MUNCO SMITH 
of Lochmark, his Aſſignee. 


DECREE-ARBITRAL. 
Oath of arbiters, and their clerk, admitted to prove, that it was at the fo- 


licitation of one of the parties the award was conceived, ſo as to give 
him acceſs to the oath of the other, upon an article of his claim, which 
it was their own intention to have cut down. 


N May 1767, Callin and Arthur went into a ſubmiſſion to two ar- 
biters for fettling their mutual claims. 

Amongſt other claims. againſt Callin, Arthur had produced before 

the arbiters two bills drawn by him, in 1759, upon, and accepted by 

Callin, one for L. 200, and the other for L. 2 50 Sterling. Theſe were 

objected to, as not being. good documents of debt againſt Callin. And 


the arbiters, by one branch of their decree-arbitral, pronounced in Au- 


guſt 1768, found that theſe bills are not ſubſiſting debts againſt Callin, 
unleſs Arthur prove, by his oath, that he received value from him, 


Arthur, for the ſaid bills, and never accounted to him therefor ; which 


they reſerved power to the ſaid Robert Arthur to do, having allowed 


him no credit therefor in fixing the ſum owing by him to Callin. 


This ſum was upwards of L. 1000 Sterling. 


Arthur brought a reduction, and contended, that not only v was the 


award iniquitous, in cutting down thoſe vouchers, but it was alſo to- 
tally void, in reſpect that it had not finally determined the whole 
F ©: £7 claims 
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claims of the parties, but left the article of the foreſaid two bills unde. 
termined, and open to after altercation, 


The Lard Ordinary, before anſwer, allowed Callin and Smith a 


proof, omni habilt modo quo de jure, of their allegation, that it was the 
intention of the arbiters to cut down the bills without any reſervation; 
but that the giving acceſs to Callin's oath was done upon the ſolicita- 
tion of Arthur himſelf. And they having offered to prove the fact by 
the oaths of one of the arbiters, and of the clerk to the ſubmiſſion, this 
produced a reclaiming petition upon the paint, How far that proof 
was competent? 

Argued for the purſuer : As the arbiters have not finally determined 
his claim reſpecting the two bills, but have left the ſame to be follow- 
ed out by an action at law, that the decree-arbitral is liable to a clear 
ground of challenge upon that account; in which view of the caſe, it 
1s not competent for the defenders to reſort to evidence other than the 
writing itſelf, in order to ſupport it againſt that ground of challenge. 

By the ſubmiſſion, it is expreſsly agreed, that the decree-arbitral, 
ſhould be in writing; and the ſubmiſſion contains a clauſe of regiſtra- 
tion ; that, therefore, it was the agreement of parties, that the written 
decree-arbitral, and that alone ſhould be binding upon them : That 
it 18 a general rule, without exception, that, where writ 1s eſſential, 
whether to the conſtitution, or in modum probationts, or where it is 
rendered ſuch by the agreement of parties, the law has repudiated 
parole evidence, even for explaining any clauſe of doubtful meaning; 
whereas the tendency of the proof that is now offered is to make the 
arbiters ſpeak a different language than what appears upon the face of 
the decree-arbitral itſelf. T 

Anſwered : The proof, the competency of which is diſputed by the 
purſuer, was at firſt allowed ex proprio motu of the Lord Ordinary, the 
fact having been ſtated in the courſe of the proceedings; and although 
the defenders have endeavoured to ſupport the juſtice of that Judg- 
ment, which was very properly calculated to remove any doubt in the 
queſtion, How far the decree-arbitral ought to be ſupported ? yet, 
even independently of any proof, there is no juſt or relevant ground 
upon which this decree-arbitral could be ſet aſide or opened. At the 
{ame time, the facts admitted to proof were juſtly viewed as material 
by the Lord Ordinary, becauſe, if proved, it will eſtabliſh a perſonals 
exceptio ſufficient to bar the purſuer from objecting to the decree-ar- 
bitral, as ſuppoſed defective or imperfect on the foreſaid account. 

The purſuer's reaſoning, in oppoſition to the competency of this 
proof, is totally inapplicable to the preſent caſe. The tendency of the 
proof that has been allowed, is-not to alter the decree-arbitral in any 
one article, or to put a conſtruction upon it different from what the 
words of it, as now conceived, do naturally import; but it is to eſta- 
blith a fact, which, in the nature of the thing, can only be eſtabliſhed 
by parole evidence, and which, if proved, muſt have the effect to bar 
the purſuer from pleading the objection that is now offered againſt the 
decree-arbitral under challenge. If the fact be, that it was at the ear- 
neſt requeſt of the purſuer himſelf that the decree-arbitral was con- 


ecived in the terms dt now ſtands, it would be contrary to good faith 
and 


6 207 ) 


and both to law and reaſon, to allow the purſuer to lay hold of that 
circumſtance for overturning the decree-arbitral 9 
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5 The Lords adhered to the Ordinary's interlocutor.” 4 
. AQ. Dean of Faculty, R. Cullen, Alt. R. M. Jueen, IW. Wallace. Clerk, Gitzſon. i 
b 
J | 1 
f | 6. 
No. LXXXII. | July 16. 1773. 1 
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e A 4 
; 4 | 
al. | Tu] 1 
* ; MARY R A E. 1 
at : | 4 
l, TUTORS and CURATORS. " 
18 | | 1 
d Minors may not elect curators, with a quality, that they ſhall nat be liable 3 
3 Pr omiſſions. 1 
N ARY RAE being ſued in an action of compt and reckoning, as ; | f 
repreſenting her father, who had been one of the purſuer's - 8 1 
ie curators, choſen by herſelf, the defender objected to certain articles of 3 
E the charge, founding upon a declaration in the act of curatory, that li; 
h the curators ſhould not be liable for omiſſions, but only for their actual 4 
5 intromiſſions; and the queſtion came to be, Whether this quality ad- 1 
LE jected to the nomination was effeCtual ? | 3 
t, The Lord Ordinary repelled the objection, in reſpect the curators | 1 
d were not named by the father, but choſen by the minors, who could 1 
e not. exempt from omiſſions. | 5 N 
a Pleaded in a reclaiming bill: The defender does admit it to be a 1 
10 fair and juſt inference from the act 1696, that the father could not, ; 
* prior to that act, nor can yet, in any caſe not falling under the act, 
f exempt tutors and curators from omiſſions; but it does not appear that | | 44 
18 the concluſion is neceſſary to the caſe of curators choſen by minors | 6 
ie themſelves. There is a great difference between perſons acting as ad- —_ 
1 miniſtrators in the affairs of others, and perſons acting in their own | 4 
e affairs. A limitation in the powers of the former cannot juſtly infer a 3 
* limitation as to thoſe of the latter. Minors are allowed, by law, the | 1 
d = election of their own curators ; and it is certain may err as eſſentially | oh 
Jy in the choice of improper perſons as in any one article. Nay, the law i 
e has leſt them at liberty, if they chooſe, to act without curators at all; _— 
* and that being the caſe, there does not appear any good reaſon why | | 
— they ſhould not be allowed alſo to chooſe curators with this qualiſica- = 
; tion. It might, indeed, in ſome caſes, be attended with prejudice to 15 
| | | them, | 
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chem, as 10 as the other powers left with them by law ; but⸗ it is 
certain, that caſes might be figured, in which it would be extremely 
hurtful to them to want that power. Many perſons, however diſpoſed 
and determined to act with perfect integrity and fidelity to che minors, 
might decline to accept the office of curator, if they were to be liable 
for omiſſions. Indeed, the preſent caſe ſeems to afford an example. 

The defender does not find it laid down by any lawyer, that minors 
may not elect curators with this condition; and the only deciſion that 
appears upon this point, takes it for granted that they have ſuch power, 
7 is ſtated in the Dictionary as follows, vol. 2. p. 48 1. A party hav- 
ing nominated tutors to his child, with this quality, that they ſhould 
not be liable for omiſſions; and they being thereafter choſen curators 
by the minor himſelf, but without any ſuch quality, though they al- 
ledged that the quality in the father's nomination ſhould be ſtill un- 
derſtood repeated, the Lords found theſe tutors not bound to ac- 
count for omiſſions, but only for actual intromiſſions, in the terms 
of the father's nomination, though it was before the law was made 
giving parents that privilege; but their Lordſhips found them liable 
for omiſſions as curators; for in that capacity they had no diſpenſa- 
tion; Forbes, rſt, Fountainhall, 8th February 1710, Lord Liberton 
contra Johnſton.“ Forbes indeed ſays, that the curators were actual- 
ly choſen with this qualification ; but this ſeems to have been a miſ- 
take; no ſuch thing is ſaid by Fountainhall; and the Judgment of the 
court expreſsly ſays that they had no ſuch diſpenſation. 

It is eſtabliſhed that all acts by minors without curators are valid. 
It does not appear why this act of chooſing curators ſhould be an ex- 
ception from the general rule, more eſpecially, as in it the minor is by 
law provided with the advice and aſſiſtance of his neareſt relations. In 
the preſent caſe, too, ſome of the minors were very near major. In 
fine, the curators, in this caſe, could not, contrary to the expreſs terms 
of the act of curatory, be charged for more than — they actually 
received. 

Anſwered : Before the act 1696, all tutors and curators, by whatever 
perſon named, were liable not only for intromiſſions, but for omiſſions: 
And the ad made an exception from this rule, only in the caſe where 
the tutors and curators were nominated by a father to adminiſter any 
eſtate deſcending from the father himſelf. : From the words of this act 
it appears, that tutors and curators are put upon the ſame footing ; 
That it is the father only, whether in the nomination of tutors, or in 
the nomination of curators, that has the power of declaring that the 
tutors and curators ſhall be liable only for intromiſſions, and not for 
omiſſions ;' and, therefore, it clearly follows, that, in the nomination of 
curators by any other perſon, this clauſe, that curators ſhall not be li- 
able for omiſſions, cannot be attended with any effect. 

The defender, in alledging that it is not laid down by * lawyer, 
that minors may not elect curators with the above condition, is miſ- 
taken. See Bankton, book 1.. tit. 7. § 38; and Erſkine, book 1. 
tit. 7.4 27. Theſe two authors, as, indeed, appears from the words 
of the act itſelf, conſider it as applying equally to tutors and curators; 
und no exception is made in the caſe of curators named by 3 
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With regard to the deciſion cited by the defender, Mr. Forbes ex- 
preſsly takes notice, that the curators were choſen by the minors, with 
the quality that they ſhould only be liable for intromiſſions; and that, 


in that caſe, the Lords found, that the tutors were liable only in terms 


of the father's nomination, for their actual intromiſſions, and not for 
omiſſions; but that, as the ſame perſons were curators, not by the no- 
mination of the father, but by the minor's election, they were liable, 
a curators, for omiſſions as well as intromiſſions. Lord Fountainhall, 


indeed, does not ſay ſo expreſsly, that the tutors were choſen in? 


this quality; but ſtill, it cannot be inferred from the caſe, as ſtated by 
him, that he meant to ſay, that this quality was not repeated in the 
nomination of curators. 


© The Court adhered to the Lord Ordinary's interlocutor.” 


A4. 1. Craig. Alt. Ad. Rolland. Clerk, Campbel!. 
No. LXXXIIL July 30. 1773. 


The GOVERNORS of the HOSPITAL founded within the 
City of Edinburgh, by GEORGE HERIOT, 


- Ana 
WALTER FERGUSSON, Writer in Edinburgh. 
PROPER T Y. 


Limitations in fea-grants are not to be extended beyond the expreſs words. 


N the original feu-charter granted by the Governors of Heriot's 
Hoſpital in 1734, to John Cleland gardener, of five acres of the 
Hoſpital's eſtate, lying at the eaſt end of the lands over which the 
royalty of the city of Edinburgh has been ſince extended, and near to 
the bridge of communication over the North Loch, there was a clauſe 
in the following words: © That it ſhall not be leiſom to the ſaid John 
_ © Cleland, and his foreſaids, to dig for ſtones, coal, ſand, or any other 
* thing within the ſaid ground, nor to uſe the ſamen in any other 
* way than by the ordinary labour of plough and ſpade, without the 
expreſs conſent and liberty of the Governors of the ſaid Hoſpital 
had and obtained thereto for that effect. 


1 


Prior to Cleland's obtaining this charter from the Hoſpital, he, with 


two ſureties for him, had granted bond to the Governors, wherein he 
became bound to expend L. 1000 Scots upon incloſing the ſaid ground, 
| and building ſufficient houſes, and others thereupon, to the extent 
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above mentioned, and that between and the term of Martinmas | 


1730. | 
Cleland built ſeveral houſes upon the different parts of the ground. 


He likewiſe ſub- feued three parcels of the ground to different perſons, 


who built houſes thereon. At a late period, Walter Ferguſſon acquir- 
ed, by purchaſe, ſo much of the land as remained with Cleland ; and 


having made hnown his deſign of erecting buildings, in the forth of a 


ſquare, upon his area adjoining to the Regiſter Office, the Governors 
of Heriot's Hoſpital, on the foot that this building-ſcheme of Mr. Fer- 
guſſon's would interfere with the intereft of the Hoſpital, did, in 1773, 
inſtitute an action of declarator againſt Mr. Ferguſſon, and Cleland his 
author, for having it found and declared, in terms of the proviſo above 
recited, that they could not uſe the ſaid ground! in any other way than 


by the ordinary labour of plough and ſpade, without the expreſs con- 


ſent and liberty of the Governors of ſaid Hoſpital ; and, 5 
that they could not erect buildings without ſuch conſent. 

Argued in ſupport of the action: Every perſon making a b an 
of lands, may inſert in his grant ſuch conditions in his own favour as 
he judges proper. This reſults from the nature of property, that no 
perſon is bound to part with it, by his voluntary act, but upon ſuch 
conditions as he judges proper. And this principle muſt take place, in 
its fulleſt extent, in all feu- grants, which are of the nature of perpe- 
tual aſſedations, or leaſes made for payment of rent, and are thus 


properly deſcribed by Lord Bankton, vol. 1. p. 556. p. 53. ; Parl. 1557, 


c. 71. Such being the nature of feu-grants, it follows of conſequence, 
that they ought to be ſtrictly interpreted againſt the grantee, and fa- 
vourably conſtructed for the granter, ſo that he may be held to have 


granted away no more than he has clearly expreſſed. And ſo the law 


is laid down by all our lawyers ; Erſkine, p. 181. $9 
The clauſe which gives riſe to the preſent queſtion conſiſts of two 
parts, each of them abſolute and independent of each other. The firſt 


is, That it ſhall not be lieſom to the ſaid John Cleland, and his fore- 
ſaids, to dig for ſtones, coals, ſand, or any other thing within the 


* ſaid ground. The ſecond is, Nor to uſe the ſame in any other 
way than by the ordinary labour of plough and ſpade, without the 
* expreſs conſent and liberty of the Governors of the ſaid hoſpital 
had and obtained thereto for that effect. Hence it is plain, that it 
was made an expreſs condition in his grant, that he was to continue 
the land a rural tenement, and not to uſe it in any other way than by 
the ordinary labour of plough and ſpade, without the conſent of the 
Governors of that Hoſpital ; and, therefore, that Cleland was bound 
to ſtand to his agreement, and to perform the conditions of his grant. 

Pleaded for the defenders: Neither the principles here laid down, 
nor the authorities appealed to, can in any degree be admitted as ap- 
plicable to the preſent ſtate of feudal property in Scotland, or to the 
tituation of our land- rights for theſe 200 years paſt, whatever. founda- 
tion they may have had in the original nature and firſt intention of 
feudal tenures among us. The rights of the ſuperior have been, by 
degrees, greatly abridged, partly by ſtatute, and partly by uſage. The 


favour of the law clearly is for the beneficial uſe of thoſe rights, which 
are 


Ag 


66 ) 
are naturally conſequent on the power of diſpoſal in the vaſſal. It is a 
matter of public and manifeſt expediency, that all reſtraints upon pro- 
perty ſhould be ſtrictly interpreted, and that no limitation ſhould ever 
be implied, whether in queſtions with the ſuperiors or others. 


As to the compariſon between that ſpecies of feudal holdings called 
24, and tacks, nothing can be lets a” to the preſent ideas of a 


feudal right. Vid. Erſkine, book 2. tit. 6. H 1. ; and the cafes of Duke 


of Argyle againſt Sir Alexander Murray, 8th December 1739; 24th 


November 1736, Earl of Dundonald ; and 4th January 1757, Sir Wil- 


liam Stirling contra Johnſton. 
The purluers endeavour to make their clauſe conſiſt of two differ- 


ent parts: 1/, A prohibition to dig for ſtones, &c. within the ground. 
_ 24ly, A proviſo againſt uſing the ground in any other way than by the 
ordinary labour of plough and ſpade. But if this ſecond part of the 
clauſe was meant to be ſeparate and independent, the defender would 
beg leave to know why the firſt was at all inſerted ; for, if the laſt was 
ſufficient to comprehend a prohibition againſt building, much more was 
it ſufficient to include the leſſer prohibition againſt digging for tones 
or ſand. To make the two parts of the clauſe independent of one 
another, leads into a tautology, which is abſurd; whereas, if we ſup- 
poſe the latter part of the clauſe to be only explicative of the firſt, the 
ſenſe becomes obvious, and the conſtruction natural and conſiſtent. 
The general words of the clauſe cannot, either in law or ſound 
ſenſe, go beyond the particulars which are ſpecified-i in the preceding 
part; at leaſt they cannot go beyond particulars of the ſame nature, 
being only a more full and anxious declaration of what was meant, 
that there ſhould be no poaching, or deſtruction of the ſubject, but 
that the vaſlal ſhould: only uſe the ordinary methods of making the 
beſt that he could of the property, /alva ſubſtantia, He was laid under 


no limitation as to what he ſhould raiſe upon the ſurface, whether 


corn, graſs, trees, cabbages, houſes, or any other thing by which profit 
could be made. If he ſhould chooſe to cover it with dunghills, which, 
in that ſituation, between the town and the country, might yield a 
conſiderable rent, he certainly might do ſo, without either employing 
a plough or ſpade, though this would be as great a nuiſance as can well 
be figured, both to the Regiſter Office, and to theſe elegant buildings 
which ſtand next to this ground on the weſt. It is therefore ſtrange that 
the only uſe the defender ſhould be prohibited to make of the ſurface 
of this ground, is that of railing houſes upon it, which, of all others, 
is the moſt beneficial uſe, not for the proprietor only, but for the ſupe- 
rior, and likewiſe for the public. Upon inſpection of the plan, it will 
appear, that, by the ſub-feus given off by Cleland, the ground is fo 
cut and parcelicd out, as to render it altogether unfit for the purpoſes 
of a farm, or for any other uſe than that which ſeems to have been 
originally intended, of giving it off in little ſpots for building. 
The judgment of che court was: Find that the defender, Walter 
Ferguſſon, is entitled to carry on his buildings on his grounds 
mentioned in the declarator. And, upon a reclaiming petition 
and anſwers, adhered. | 


AAR. Lduocatur, Solicitor, MiCormich. Alt. Jay Campbell, Ja. Ferguſon. Clerk, Refs. 
| No. 
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No. LXXXIV. Fah 31. 1773. 


The MODERATOR af the PRESBYTERY of CAIT HNESS, 


and Mr. ALEXANDER POPE, Miniſter of the Goſpel in the 


Pariſh of Reay, in ſaid Preſbytery, 
Againſt 
The HERITORS of the PARISH of REAY. 


PAROCHIAL SCHOOLMASTER. 


Interpoſition of the Court, in a cafe where neither the heritors of the þ a- 
riſb, nor the commiſſioners of Supply, would execute the act 1696, - 


56. for ſettling of ſchools. 


HE pariſh of Reay is ſituated partly in the cqunty of Sutherland, 
and partly in that of Caithneſs. It had nd parochial ſchool in 
terms of the ſtatute 1696. Various attempts were made to obtain that 
eſtabliſhment, all which having proved ineffectual, the miniſter of Reay, 
with concurrence of the preſbytery, raiſed a declarator, founded on the 
act of parliament 1696, c. 26. ſetting forth, that a citation had been 
given to the heritors to meet and execute the ſame, which they had 
contemned ; that, thereupon, the preſbytery applied to the commiſ- 
ſioners of ſupply, but who alſo refuſed to convene, or, being convened, 
refuſed to comply with the requiſite of the ſtatute. The libel conclu- 
ded, that the pariſh of Reay ought to have the benefit of the act 1696; 
and the refuſal or neglect of the heritors of the pariſh, and commiſ- 
fioners of ſupply, ought not to be prjeudicial thereto : And, therefore, 
it ought and ſhould be found and declared, that, in conſequence of 
ſuch neglect or refuſal, this court hath authority, power, and juriſdic- 
tion, to execute the ſtatute 1696: At leaſt, that the heritors ought to 


be ordained to meet at the pariſh-kirk of Reay, and there to provide a 


ſchool-houſe, and ſettle and modify a ſalary. 

The Lord Ordinary, before whom the action came, adopted the laſt 
alternative of the libel, and made a ſpecial order for a meeting of the 
heritors, to obtemperate the ſtatute 1696, previous to any interpoſition 
or decree of this court. None of the heritors, however, appeared on the 
day appointed for the meeting, excepting Mr Innes of Sandſide, one 
of the principal heritors of the pariſh, who having joined with the 
purſuer, the miniſter of the pariſh, they took under conſideration the 
act and order of the Lord Ordinary, and drew up and tranſmitted a 
report thereon to the clerk to the proctſs, inter alia, expreſſing their 


opinion, that no leſs than 290 merks Scots, the maximum allowed by 
| the 


4: 26S | 


the ſtatute, was neceſſary to maintain a well qualified teacher in ſuch a 
remote part of the country. And the purſuers having preferred a 
memorial in ſupport of the report, and alſo upon the competency of 


the court to interpoſe i in this caſe, judgment was given in the following. 


ter ms : 


« Find, that two hundred merks is a proper and .neceſlary ſalary for 


© a ſchoolmaſter of the ſaid pariſh of Reay, and that L. 20 Ster- 


ling is neceſſary to build a proper ſchool-houſe in the ſaid pariſh, 


to be built upon an acre of land called the /chool acre, given in 
« donation by Mr Innes of Sandſide; and remit to the Ordinary 


to proceed accordingly ; and, particularly, to allocate and pro- 


portion the ſaid yearly ſalary, and expence of building the 
k ſchool-houſe, upon the ſeveral heritors liable in ö agree- 


able to law.“ 


Ad. D. Dalrymple. Clerk, Campbell. 


No. LXX XV. Auguft 4. 1773. 
[TzinD CouRT.] 


DUNCAN CAMPBELL of Glendaruell, ANGUS FLET CHER of 


Dunans, and others, purſuers, 
Againft 
The OFFICERS of STAT = and others, defenders. 


TEINDS 


The rule of dividing a cumulo . of the FOR? of lands in the 


' county of Argyle, now belonging to different proprietors, fixed to be 


according to the tſe of payment, as to theſe who have been in uſe of 
paying to the miniſter the full valued teind, and as to thoſe who have 


been paying below the valued teind, according to the merk-lands which 
each heritor has in property. 


HE teinds of the pariſh * Kilmoden, or Glendaruell, and of the 


adjacent pariſhes of Innerchelane and Strachur, were valued in 


1629 by the ſub-commiſſioners for the preſbytery of Argyle. 
With regard to the lands contained in the report of the ſub-com- 


miſſioners, ſo far as now. belonging to the parties in the preſent queſ- 
tion, the uſe of payment to the miniſter as to ſome of theſe lands, 


was within the value of the -teind, as aſcertained by the ſaid report. 
This was 5 We caſe as to the lands of Glendaruell, which, at the time of 
H h h that 
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that valuation, belonged to the family of Argyle, and now to two of 
the purſuers, Duncan Campbell and Angus Fletcher. Other lands, 
which were valued Jointly, as then belonging to one proprietor, but 


now ſplit, had been in uſe to pay to the miniſter to the full extent of 


the cumulo valuation. A third claſs of lands in the above pariſhes 
compriſed i in the report, and now belonging to ſome of the purſuers, 
were ſeparately valued, and the uſe of payment had been agreeable to 
the valuation. 

In theſe cicumſtances, the purſuers brought an action for obtaining 
approbation of the reports of the ſub-commiſſioners, in ſo far as re- 


gards the teinds of their lands; and having moved the court to ap- 


prove of the report, and to divide the caumulo valuations, a doubt oc- 
curred as to the proper rule of diviſion in this caſe. 

Upon this point it was ſtated by the purſuers, that, where the uſe of 
payment out of the diſſerent lands valued iz cumulo Jak made up the 
whole of the valuation, the court has been in the practice of aſcer- 
taining the teinds of the different proprietors by this uſe. But as, in 
the preſent caſe, the quantity of teind paid out of the lands of Glen- 
daruell falls ſhort of the camulo valuation in the report, the purſuers 


were doubtful how far the uſe of payment could be a rule for ſplitting 


the whole teind: That the merk-lands have been taken for the rule in 
a late caſe from that part of the country : That, in the county of 
Argle, the land tax was, till of late, proportioned among the different 


heritors by this rule; and that, in a like caſe relating to the teinds of 


Kintyre, where it appeared, that the family of Argyle, in feuing out 
lands which paid their teind jointly, had laid the teinds upon theſe. 
feus in proportion to the merk-lands, the court, while they approved 
of the valuation by the ſub-commiſſioners, proportioned the teinds of 
the ſeveral proprietors by the ſame rule. Theſe circumſtances, the 
purſuers contended, were a ſufficient ground for adopting that rule as 
to lands in the ſhire of Agyle, as not only eaſy and ſimple in itſelf, 
but agreeable to the cuſtoms of the country, which ſhow its being ge- 
nerally underſtood, that the merk-lands, by which they are deſcribed 
in their old — bear a pretty equal proportion to the preſent value 


of eſtates. 


| The Lords 8 in the en of the report of the ſub- 
commiſſioners of the preſbytery of Argyle, ſo far as concerns the 
valuation of the reſpective purſuers, their lands libelled, in com- 
mon form; and ordain the cumulo valuations to be divided a- 
mong the preſent proprietors as follows, viz. Thoſe who have 
© been in uſe of paying the full valued teind, according to the 
* ule of payment by the ſeveral purſuers ; and thoſe who have 
© been paying below the valued teind, according to the merk- 
lands which each heritor has in property.“ 


AA. B.W. II. Led. | Vit Orb: 
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No. LXXXVI. | | Auguſt 4. 1773. 
DUKE of QUEENSBERRY, 


3 | 


VISCOUNT of STORMONT and FAMES ROME in Torduff, and 


FOAN ROME in Hills. 


SALMON-FISHING. 


What titles flowing from a ſubject ſu uperior, Joined with poſſeſſion by the vaſ- 


al, are ſufficient to eflabliſh a right in him to a ſalmon-fiſhing, though 
not expreſſed in his titles, in a queſtion with the ſuperior claiming the 


excluſive right, in virtue of a crown charter containing an expreſs grant 


: fo the ſalmon-fiſhing to him, 
HE Duke of Queenſberry brought an action againſt the Viſcount 


of Stormont, and his tenants, Romes, for having it declared, 


that he had the ſole right to the ſalmon-fiſhing in the river, or frith of 


Sol way, oppoſite to the lands of Torduff, Stocks, and Wylies, belong- 
ing in property to Viſcount Stormont, and holden of his Grace as ſu- 
perior: That the defender, the Viſcount, has no right thereto, and 
ought to be decerned to deſiſt from all ſuch flſhing in time coming; 
and that Romes, the tenants and poſſeſſors of theſe fiſhings under — 
ſhould be decerned to remove therefrom. 

The purſuer founded upon a charter of reſignation under the great 
ſeal, in his favour, dated July 26. 1716, and ſeiſine thereon, agth Sep- 
tember following. This charter contained ſalmon-fiſhings in the Sol- 
way frith, oppoſite to the barony of Torthorwald, and of other lands, 
comprehending the lands of Torduff. 

The defender produced a charter, dated 20th January 1649, granted 
by James Earl of Queenſberry, as ſuperior, to James Earl of Annan- 
dale, proceeding upon a decree of appriſing, deduced againſt Fergus 
Graham of Blatwood ; the diſpoſitive clauſe of which charter is in 
theſe words: Totas et integras predict. decem libratas terrarum de 
Torduff, cum pendiculis earundum vocat. Stocks et Wylies, cum piſca- 
riis et lie Skaris et Coups diQarum terrarum, aliiſque piſcarrus et privi- 
legiis earund. uſitat. et conſuet. cum omnibus et fingulis ædeficiis, &c. 
He likewiſe produced a charter granted in 1687, by William Duke of 
Queenſberry, in favour of David Viſcount of Stormont, of the lands 
of Torduff, Stocks, and Wylies, which charter contains a clauſe of 


de novedamus ; : and, in the tenendas, the lands are declared to be held 
of 
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from them, as flowing a vero domiue, would immediately veſt the right, 
| | but 


\ . 216 ) 


of the granter, in feodo et hereditate, ac libera firma, in perpetuum, 


* cum venationibus, piſcationibus,' &c. 

Thereafter, in obedience to an appointment of the Lord Ordinary, 
the defender gave in a condeſcendence of the acts of poſſeſſion conſe- 
quent upon this right, namely, by the family of Stormont letting leaſes 
of theſe fiſhings to their tenants, at a certain rent, prior to the year 
1669, and progreſſively down to the 1763, when the defender himſelf 
ſet the laſt leaſes, and which are ſtill current, to the other two defen- 
ders, referring to the leaſes, and other written evidence ; and it was 
ſtated, that, under theſe ſeveral rights, the tenants had uniformly and 
uninterruptedly poſſeſſed the whole fiſhings on the coaſt of the lands 


of Torduff, particularly the ſalmon-fiſhings, and no other perſon, ex- 


cepting ſuch as they employed, or had toleration from them, poſſeſſed 
any ſpecies of fiſhing on the coaſt of theſe lands. And of theſe facts 
a proof was offered. PE: | F 
To this condeſcendence, the purſuer anſwered in ſubſtance, that it 
has been within theſe few years not only that ſalmon-fiſhings have been 
conſidered as objects of attention; every perſon who thought proper 
was allowed to fiſh ; fiſhing of ſalmon having been conſidered rathertas 


a a matter of pleaſure than profit, eſpecially upon the ſouth coaſt : That, 
therefore, poſſeſſion will not operate ſo ſtrongly in completing a de- 


fective title to fiſhings as it will in other ſubjects. It muſt be unchal- 
lenged and uninterrupted. Beſides, the negative preſcription does not 
take place, if the ſubjects continue to be at all poſſeſſed ; that can only 
be completed by a total deſertion : That, though the purſuer does not 
deny that the defender's tenants fiſhed oppoſite to the lands poſleſſed 
by them, yet, as the purſuer's tenants had a promiſcuous poſſeſſion 
there, within which they were not interrupted, theſe acts of poſſeſſion 
muſt have the effect to preſerve the original right of fiſhing veſted in 
him by the crown, ſo as even to prevent any preſcription on the part 
of the defender ; whoſe poſſeſſion cannot, at any rate, go farther than to 
eſtabliſh in him a promiſcuous right of fiſhing along with the purſuer 

The Lord Ordinary, before anſwer, allowed a proof of the facts 
contained in the condeſcendence and anſwers, which being led, and 


reported to the court, both parties were allowed to give in memorials. 


Argued for the purſuer : In order to acquire a right of property by 
preſcription, the law not only requires a conſtant and uninterrupted 
poſſeſſion, without challenge, for the ſpace of forty years, but like- 


wile a title, which, if it lowed a vero domino, would be ſufficient in- 


ſtantly to transfer the right; and, as a title without poſſeſſion is una- 
vailable for creating a preſcriptive right, fo poſſeſſion without a title 1s 
equally ſo ; and, therefore, the whole proof of poſſeſhon which has 
been brought in this caſe, can be of no avail, if the defender has not 
a habile title of preſcription in his perſon. : | 

If any of the deeds flowing from the purſuer's predeceſſors, as ſupe- 
riors of the lands of Torduff, did contain a grant of ſalmon-fiſhing, 
the defender would have no occaſion for preſcription ; as the purſuer's 
predeceſſors had an undoubted good right-to the ſalmon fiſhings adja- 
cent to the ſaid lands, in virtue of grants from the crown, ſuch grant 
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but none of the titles which the defender has produced can import 
ſuch a grant. | 

The title firſt in date, ſci). the charter of appriſing 1649, contains 
no ſpecial grant of ſalmon-fiſhing, but only conveys the lands, cum 
piſcariis dictarum terrarum, aliiſque piſcariis et privilegiis earund. 
« uſitat et conſuet. This could not be extended to a grant of ſalmon- 
fiſhing, which is a /eparatum lenementum from lands, and, as ſuch, 
requires both a ſpecial conveyance and infeftment by a particular ſym- 
bol, but only to ſuch fiſhings as are part and pertinent of the lands, 
and which would paſs along with them as part and pertinent, even al- 
though not expreſſed. 

It is indeed true, that a diſpoſition of lands, cum piſcariis, has been 
found a title upon which a right of falmon-fiſhing might be acquired 
by preſcription; but then, as the defender had produced no title by 
which he connects with the foreſaid charter of appriſing, the poſſeſſion 
which the defender and his predeceſſors are proved to have had in this 
caſe cannot be attributed to that title, ſo as to eſtabliſh a right to the 
ſalmon- fiſhing by preſcription. 

But, 20, The foreſaid charter is not a renewal of the former in- 

veſtiture upon the reſignation of the vaſſal, but it is a charter given to 
an appriſer, in obedience to a charge againſt the ſuperior upon the de- 
cree of appriſing, and which he was bound to grant in the preciſe terms 
of the decree. But a charter of this ſort conveys no new right to the 
appriſer that was not in the former vaſſal. It is given periculo petentis, 
el ſalvo jure cujuſiibet ; ſo that, when the inveſtitures come afterwards 
to be renewed, the terms' of the charter of appriſing, or adjudication, 
are not regarded ; but it 1s adapted to the right that was truly in the 
vaſſal, unleſs where a forty year's poſſeſſion had followed upon ſuch 
charter and ſeiſin. e 

This accordingly happened in this caſe. When William Duke of 
Queenſberry came to renew the inveſtiture in favour of David Viſcount 
of Stormont, the defender's grandfather, in 1687, the charter which 
he then granted conveys totas et integras terras de Torduff, Stocks, et 
Wylies, cum ſuis pertinen. extenden. ad decem libratas terrarum, &c. 
and this charter contains a clauſe of zovodamus, granting the lands, as 
aforeſaid, una cum omni jure et titulo, &c. Here the terms of the char- 
ter of appriſing are entirely innovated. As it was then known that the 
vaſſal had a right to no ſaſmon-fiſhing adjacent to theſe lands; ſo the 
charter diſpones the lands, with its pertinents, without making mention 
of any fiſhings. A charter containing a novodamus, which is intended 
to ſupply any defect in former grants, or to diſcharge caſualities of ſu- 


periority which have been incurred, does particularly enumerate every 
thing intended to be conveyed ; and when no fiſhings are mentioned, 


either in the diſpoſitive clauſe of the charter, or in the ſubſequent 
clauſe of the novodamus, it is plain that it was underſtood that the 


vaſſal had not a right to any of the fiſhings in the ſuperior's own 


charters ; and it is a plain declaration that none were intended to be 
conveyed. The vaſſal's accepting of the charter in theſe terms, im- 
plies, upon his part, a diſcharge and renunciation, in fayour of the 

— LA ſuperior, 
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ſuperior, of any farther right he might have had by the conception of 
the charter 1649; as, indeed, the vaffal's right can in no caſe be regu- 
lated by a charter of appriſing, i in fo far as it is varied by the after in- 
veſtitures ; and, therefore, as the charter 1687 contains no grant of 
any fiſhings, the poſſeſſion which the defender has proved in this caſe 
could not avail him, even although he had connected a title with the 
charter of appriſing 1649. 

Nothing contained in the tenendas . of this charter can either 
imply a grant of a ſalmon-fiſhing, or even be held as a title for acquir- 
ing a right of ſalmon-fiſhing by preſcription. A ſalmon-fiſhing does 
not paſs as part and pertinent of the lands, but is a / e lenemen- 
. | 


f any right of fiſhing, different and diſtinct from the right to the 


lands, had been intended to be conveyed, fiſhings would have been 


expreſſed, either in the diſpoſitive clauſe, or in the clauſe of novoda- 
mus. Where fiſhings are diſponed, forty years poſſeſſion of a ſalmon- 
fiſhing may perhaps be ſufficient to explain the grant accordingly ; but 
where no fiſhings are diſponed, poſſeſſion for any period of time can 
be of no avail, there being no title to which the ſame is applicable. 
The word Piſcationibus, in this tenendas clauſe, is no more than a 
mere word of ſtile, thrown in along with many other words of ſtile 
uſual in every charter, as expreſſive of the various particulars which 


are underſtood to be comprehended under that of part and pertinent of 


the fee, and which would be carried as ſuch, though no enumeration 
thereof had been made in the fenendas clauſe of the charter. But it 1s 
impoſſible that ſuch words of ſtile thrown into that clauſe can carry 
what was clearly a ſeparate tenement, and would not paſs as part and 
pertinent of the lands diſponed. There are fiſhings of a certain nature 
that paſs as part and pertinent of the lands; and the foreſaid term in 
the lenendas clauſe can only be underſtood as expreſſive of ſuch. 
Pleaded, 240. Were this to be deemed a good title after all, yet, 
when the proof that has been adduced in this caſe, relative to the poſ- 
ſeſſion of the parties, is attended to, it will clearly appear that there 
hath been a promiſcuous poſſeſſion by the tenants of both the purſuer 
and defender; and, conſequently, there is not the leaſt room for the 
claim of an exciuſive right of poſſeſſion ſet up by the defenders. | 
Pleaded for the defenders : The purſuer's predeceſſors were totally 
diveſted of the right to the fiſhings now in queſtion, by the right e- 
ſtabliſhed in Graham of Blatwood, by the charter of appriſing in the 


year 1649, and infeſtment following thereupon, in favour of the Earl 


of Annandale, with whom the Viſcount of Stormont, the defender, 


connects a right. That ſalmon-fiſhings are inter regalia ; ; and that, in 


grants from the crown, they ought to be ſpecially expreiled in the di 
poſitive clauſe of theſe grants, they will readily admit; but, when ſuch 


grants are once made by the crown, they will more readily be pre- 


ſumed to be tranſmitted from one ſubject to another, than they will be 
preſumed to have been originally tranſmitted by the crown. 'Thus, 
then, it appearing that the family of Queenſberry had a grant of theſe 
ſalmon-fithings from the crown; that the Earl of Annandale obtained 

a 


the negative preſcription, which muſt concur before a right can be ac- 


derſtood conveyed but what is contained in the diſpoſitive clauſe, and 


tained in the diſpoſitive clauſe itſelf ; and the reaſon given out by our 


for they muſt be conſidered to have peruſed, and to have underſtood 


by them. 


poſitive clauſe thereof, as if, by that omiſſion, it had been intended to 
correct the charter of appriſing in the 1649. That laſt charter gives 


 Torduff. Stocks. et Wylies, cum ſuis pertinen. which, as the charter 


1 


a charter from the Earl of Queenſberry of the lands of Torduff, with 
the fiſhings belonging thereto, which fiſhings muſt be held to have 
been diſponed by the family of Queenſberry to Graham of Blatwood, 
from whom the Earl of Annandale appriſed the lands of Torduff, with 
the fiſhings, it ſeems to be extremely unnatural to think, that this 
right of fiſhing was excluſive of ſalmon-fiſhing, eſpecially as the pur- 
ſuer himſelf admits, that the ſalmon fiſhing was in thoſe days, an ob- 
ject of no attention. It is extremely probable, that even the right of 
{almon-fiſhing was expreſsly eſtabliſhed in the perſon of Fergus Graham 
of Blatwood, againſt whom the Earl of Annandale led the appriſing, 
in which caſe there can be no doubt that the ſalmon-fiſhing fell under 
the decree and charter of appriſing. 

Upon the ſuppoſition, then, that the right to the ſalmon-fiſhings was, 
by the charter 1649, eſtabliſhed in the perſon of the Earl of Annan- 
dale, the defender thinks he can very juſtly infer, that this right 1s 
now in the perſon of the defender, and that the purſuer has no right 
to any fiſhings in that part of the frith of Solway ; the defender's 
poſſeſſion, allowing the purſuer to have had a promiſcuous poſſeſſion 
with him, being fully ſufficient to preſerve a right, once in him, from 


quired by the politive preſcription. Beſides, it is to be here obſerved, 
that, if the purſuer's family was denuded of this right of fiſhing, they 
had no. right whereupon they could afterwards acquire a right thereto 
by preſcription, they only having a right to the ſuperiority, which 
could be no ground of preſcription of the property in their favour. 
The defender can by no means agree with the purſuer's doctrine, 
that, in a charter granted by a jubject- ſuperior, nothing is to be un- 


that the tenendas clauſe is to be conſidered only as words of ſtile; for 
the whole charter makes but one ſentence. The diſpoſitive words there- 
of apply to what is contained in the tenendas, as much as what is con- 


lawyers, why what is contained in the tenendas clauſe of a charter, 
does not effect the crown, namely, that the clauſe is not reviſed by the 
Lords of Exchequer, does not apply to charters granted by ſubjects, 
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the whole particulars mentioned in any part of writ that is granted 

The defender does not underſtand the purſuer' 8 argument drawn 
from the charter in the year 1687, not mentioning hſhing in the diſ- 
and diſpones to the defender's grandfather, totas et integras terras de 
bears, formerly belonged to the deceaſed James Earl of Annandale, 


and which lands then belonged to David Viſcount of Stormont, as heir 
of the deceaſed David Vikount of Stormont, his father, which de- 
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ceaſed Viſcount had aquired right thereto by Arent perſons, appri- ; f 
Hers thereof from the ſaid deceaſed Earl of Annandale; then proceeds | | 


to ratify and confirm all writs granted by his predecefiors, or authors, z 
to ? 
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to the then Viſcount of Stormont, his father, the different perſong 


appriſers thereof, to the Earls of Annandale, or their predeceſſors, as 
if theſe whole rights were at length therein inſert: And, further, of 
new, grants theſe lands of Torduff, Stocks, and Wylies, with the per- 
tinents, fenen. et haben. cum piſcationibus, &c. By that charter, the for- 
mer rights are confirmed, particularly the appriſings. The clauſe of 
novodamus could not poſſibly be adjected in order to reſtrict theſe ap- 


priſings, but was, in the nature of the thing, ſurely intended rather to 


increaſe than to diminiſh the former right. The charter of appriſing 
is ſufficient evidence that fiſhings, in general, were contained in the 
decree of appriſing: That decree and charter are confirmed by the 
charter 1687: So far, at leaſt, as that decree, and charter thereon went, 
there is a new grant of the ſubjects made, which undoubtedly muſt 
comprehend. theſe whole ſubjects. 

24ly, Even upon the ſuppoſition, that, though the right of fiſhings, 
in general, was granted to Graham of Blatwood, and contained in the 
decree of appriſing led againſt him, which muſt be preſumed, yet the 
charter of appriſing, in the year 1649, would not, by itſelf, have carried 
a right to theſe ſalmon-fiſhings : The poſſeſſion that appears to have 
followed upon it is ſufficient to explain what was meant by the word 


piſcariis in that charter. That, under that word, a right of ſalmon- 


fiſhing may be comprehended, if fuch appears to have been the inten- 
tion of parties, even when the right is granted by the crown, and far 
more when ſuch is granted by a ſubject, who originally had the right 
from the crown, cannot well be diſputed : And that ſuch was the 
Earl of Queenſberry's intention, when he granted the charter of ap- 
priſing in the year 1649, appears to have been ſufficiently explained 
from the poſſeſſion that has followed thereon ; the conſtant and unin- 
terrupted poſſeſſion, as far as the memory of witneſſes can go, of theſe 
fiſhings, particularly of ſalmon-fiſhings, on the part of the defender, 
and his predeceſſors, being not only diſtinctly proved, but it being 
likewiſe proved, that, as far back as the 1669, theſe fiſhings were 
regularly ſet to the Viſcount of Stormont's tenants at a certain rent: 
Whereas there is nothing more proved on the part of the purſuer, 
than that his tenants, without having any authority from him, or par- 
ticular ſets of the fiſhings, ſometimes fiſhed upon that part of the frith, 
which was very natural for them to do, in regard of their neighbour- 
hood thereto, and that the thing was looked upon as a matter of no 
great conſequence, What, then, the defenders contend on this head 
is, that the Lord Stormont, and his predeceſſor's poſſeſſion, does not 
properly give him a right to the ſalmon-fiſhing, by a right thereto a-- 
quired by preſcription, but explains what was meant by the word i- 
cariis in the charter 1649 ; ſo that his right to theſe fiſhings muſt be 
conſidered in the ſame view as if the falmon-fiſhings had been expreſs- 
ly therein mentioned. | | 
zaly, Even conſidering the defender's right to theſe fiſhings to ſtand 
only upon the foot of preſcription, the poſſeſſion on the part of him 
and his predeceſſors hath been ſo ſtrong, as to give him a right there- - 
to, excluſive of the purſuer. | : 
The 


622) 


The Court were of opinion, that the defender had a good right to 
the ſalmon- fiſhing in queſtion, in virtue of the titles produced, joined 


with the proof of poſſeſſion thereon, which appeared very ſtrong; and 


that, on the other hand, the purſuer did not ſeem to have had a poſ- 
ſellion ariſing from any right of Proper precarious only. 


The judgment was in theſe. terms: © Suſtain the defences, aſſoilzie, 
© and decern.” 


Act. Macqueen, Alt. D. Graeme. Clerk, K patrick, 


No. LXXXVII | LE Auguſt 4. 1773. 
CHARLES SOMMERVILLE, and others, 
Againſt 
The EARL of LAUDERDALE. 


TEIND-COURT. 


I. A new valuation of teinds is fill competent, notwithlanding a prior 
decree of valuation; the titular having been immemorially in the cuf- 
tom of drawing the teinds ; whence that decree was held to be derelin- 


quijſhed, and lf by preſcription. Il. What is the proper proof, in this 


aclion, for aſcertaining the value of the teinds. 


1 Ty *HE purſuers, all burgeſſes of the borough of Lauder, and pro- 


prietors of acres and crofts -of land lying within its territory, 


brought a valuation and fale of their teinds againſt the Earl of Lauder- 


dale, as titular. In this procels, a roof was allowed in common form; 


and the cauſe was remitted to an Ordinary to hear parties on the im- 


port of the proof. 
Pleaded for the titular : That the whole lands within the pariſh of 


Lauder had been valued by th: ſub-commiſſioners of the preſbytery of 
Earlſton, and their report was ratified and approved by the high com- 


miſſion upon the 26th day of. March 1634: That, therefore, this de- 
cree of valuation muſt "ag held to be the juſt value of the teinds in all 
time coming; and that the purſuers could not be allowed to eſtabliſh a 
different value, by bringing a new proceſs of valuation. And, 2, 
That, if a new valuation vvas competent, the purſuers could not be al- 
lowed to recur to any other mode of proof, for aſcertaining the value 
of the teinds, than by proving the value of the drawn teind, and of 
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which the titular alledged he had brought a ſufficient proof in u; 


caſe. 

The purſuers, on the other aloud) contended, That the decree of e. 
luation, 1634, could not be the rule the Line having been derelig. 
quiſhed ; for, that the titular had, time immemorial, been in the uſe 
and poſſeſſion of drawing the 722 corpora of the ei of the whole 
of the purſuers' lands the amount of which drawn teind is the proof 
which the defender has reſorted to in this cauſe. That it would ap- 
pear that valuation had been deemed a moſt unjuſt one, and, therefore, 
was never adopted as the rule of payment. The teinds, according to 
the decree, are higher than they are made to amount to by the proof 
which the Earl has now brought of the value of the drawn teinds at 
this day, and which 1s a thing highly probable in itſelf; and nothing 
can Point out more ſtrongly the injuſtice done the heritors by that de. 
cree, than their ſubmitting to the great loſs and inconveniency ariſing 
from the drawing of the teinds, 7þ/a — a, rather than to have the 
decree carried into execution. 

240, They maintained, that the titular lad not, in this caſe, broug ght 
a ſufficient proof of the value of the drawn teinds ; and that, therefore 
the teinds behoved to be valued in the terms of the act 1633, at the rate 
of the fifth of the yearly value of the ſtock and teind, or of a fourth of 
the ſtock ; and of which, the purſuers maintained, they had, in this 
caſe, brought a ſufficient proof. | 

The Lord Ordinary pronounced the following interlocutor : He 
ing conſidered the mutual memorials, teſtimonies of the witneſſes, 
and the decree of valuation in the 1634, finds the purſuers have a 
good title to inſiſt in the preſent proceſs: Finds, that as it is ad- 
mitted by the Earl, the defender, that he and his predeceſſors have 
been in uſe to draw the tcinds of the purſuers' lands, * cor para, 
for time immemorial, the decree is cut off by the negative preſcrip- 
tion, and neither the purſuers nor the defender can bo thereto: 
Finds, that the proof brought by the defender of the extent of the 
teinds which he was in uſe to draw, is not legal evidence in a pro- 
ceſs of valuation of teinds, in which the proof ought to ariſe from 
probation of what the lands do or may pay: Finds the proof addu- 
ced on the part of the purſuers is likewiſe unſatisfying, not only in 
© reſpect it is by burgeſſes of Lauder, gui fovent conſimilem cauſam, but 
. alſo, that it is confined to the ſtock, diſtinct from the teind, where- 


© as it ſhould have extended to both. Therefore, finds a new proof 


. wall be neceſlary ; and, in order thereto, appoints both parties to 
give into proceſs a condeſcendence of proper perſons for putting a 
value upon the lands, and W 2 ee upon the teinds in quel- 


tion.“ 


Againſt this interfocutor both parties repreſented ; and the Lord 


Ordinary pronounced the following interlocutor: Having conſider- 


* ed, in particular, that, according to the Earl's account of the me- 
thod obſerved in drawing the teinds, and diſpoſal of them, no proot 
is, or can be brought, of what was the yearly amount of each parti- 
© cular burgeſs's teind, drawn; and, conſequently, as the decree be- 


fore the ſub-commiſſioners has bens deſerted for time out of mind, 
the 


* 
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adducing witneſſes of ſkill and knowledge, not connected with any 
of the parties, who will ſwear what the lands do, or may pay yearly ; 
and, therefore, adheres to the former interlocutor.” 


. 


Upon a reclaiming petition for the defender, and anſwers, * the 
Court adhered to the Lord Ordinary's interlocutor upon both 
points.“ | 


AQ, Macgueen. Alt. Sotreitor Gas Teind Clerk, 


No. LXXXVIII. Auguſt 6. 1773. 


74 MEM 
Againſt 


JS O BEL BUCHANAN 


COMPENSATION. 


Compenſation cannot be pleaded upon an open account, againſt which the 
triennial preſcription was run befure the date of the bill wherew1ith it 
was ſought to be compenſated. 


£F NLARKE brought an action in 1771, againſt Iſobel Buchanan, as 
repreſenting her huſband, James Muir, ſurgeon in Glaſgow, for 


payment of a bill of L. 20 Sterling, granted by him to the purſuer, 


22d November 1757, payable one month after date. 
Againſt Clark's demand upon this bill, the defender pleaded com- 
penſation upon an account of medicines and attendance, due to her 


deceaſed huſband, by Clark and his mother. Clark admitted this ac- 
count, in ſo far as reſpects himſelf ; but in ſo far as it regarded his 


mother, whom he repreſents, he pleaded, that it was cut off by the 
triennial preſcription. This account alledged due by the mother, 
commenced in the 1774, and ended in the 1750. 


was a mutual concourſe. 


Obſerved on the Bench That it was plainly preſcribed before there 


The Court * ſuſtained the objection of preſcription to the account 


* due by the mother ; and, upon a reclaiming bill, and anſwers, 
* adhered. 


Act. D. Armſtrong. | Alt. Ro. Cullen. Clerk. Ros, 
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No. LXXXIX. Auguſt 7. 1773. 
LORD ADAM GORDON of Preſtonhall, 
Againſt 


JAMES DUFF, Sheriff-Clerk of Banff. 


FREEHOLDER. 


I. Preſentation of a complaint, if within the four kalendar months, li 
mited by the flatute 16th Geo. II. ig ſufficient, though the date of the 
order for ſervice be without the four months. II. £iſh-boats includ:d 
in the grant of a barony from the crown, and immemorially pnijeſſed, 
by letting them along with fiſher-bouſes and crofts, at a permanent rent, 
ſuſtained as a proper ſubjett of — when /e — diſponed, to 


make up a vote. 


AMES DUFF was enrolled as a freeholder in the county of Banff 
| ja at Michaelmas laft, upon a literent-ſuperiority diſponed to him 
by James Earl of Fife, comprehending, amongſt other ſubjects, the 
boats of Down, ſtated at a valuation of L. 46: 17 : 7 Scots, being the 
ſum allotted to the boats of Down, paying L. 18 Sterling of yearly 
rent, at a diviſion of the cymulo valuation of the lands and barony of 
Down, comprehending the particular ſubjects conveyed to Mr Dutt, 
and others made by a general meeting of commiſſioners of ſupply of 
ſaid county in May 1771. 

A complaint having been preferred againſt this enrolment, it was 
objefed, in point of form, That the ſtatute of the 16th of his late Ma- 
jeſty limits the time for giving in complaints to four kalendar months 
after the Michaelmas meeting: That the laſt Michaelmas meeting at 
Banff was held upon the 25th of September 1772 years; but the 
record of our court, appointing the complaint to be ſerved, does not 
bear date till the 26th of January 1773, being after the four months 
are expired. 

Anſwered : The complaint was put into the Lords' boxes upon Fri- 
day the 22d January, which was clearly within the four kalendar 
months; it was moved upon Saturday the 23d, and ordered to be ſerv- 
ed, although the deliverance appointing the ſervice was not wrote out 
by the clerk, ſo as to be ſigned, till Tueſday the 26th January. 
The delay of the clerk, however, does not vary or alter the day, 


either of — the complaint, or of pronouncing the deliverance ; 
and 


( 285 } 


matter, bears expreſsly, that a frecholder is © to apply by complaint to 
the Court of Seſſion, ſo as ſuch application be made within four ka- 
« lendar months after ſuch enrolment.“ It is therefore ſufficient if the 
complaint is preſented within the four kalendar months; and, if that 


is done, it ſaves the preſcription, although the Court, from accident or 


neceſſity, ſhould delay to pronounce any deliverance on the complaint, 
or that the clerk, by accident, as in this cafe, delays to write out the 
deliverance after it is pronounced. 

The Court © repelled the objection made to the competency of the 
6 complaint, in reſpect of the anſwer.” 

One objection chiefly e on againſt Mr Duff's qualities. Was 
That part of it was made up of what is called the Boats of Down, 
which not being a proper feudal ſubject, or yielding a permanent rent, 
except what ariſes from the value of the boats themſelves, ought not to 
have had a part of the cumulo valuation allotted to them. And, in ſup- 

ort of this objection, it was argued, That a white fiſhing upon the coaſt 
of the ſea is not a right of property; and that, though the heritor adja- 
cent to the coaſt may have boats, and employ fiſhers, yet this is altoge- 
ther a precarious ſubject ; and, as it cannot debar others from fiſhing in 
the ſame place, he cannot be allowed to conſider it as his property, or to 
lay any proportion of his cumulo valuation upon it. 


The Court, by their firſt judgment, ſuſtained the objection to Mr 


Puff's qualification, that the fiſh-boats of Down are not a an feu- 
dal ſubject.” 

This judgment having been brought under review, it was conlended 
for Mr. Duff, 10, That there is nothing to hinder the crown from 
granting an excluſive right of white fiſhing within bays or creeks, or 
adjacent to the lands of the grantee ; he likewiſe condeſcended on ſun- 
dry inſtances of ſuch grants of white ftiſhings for more than a century 
back; and averred, that, in every diviſion that has been hitherto made, 
the rents of ſuch white fiſhings had been taken in computo in making 
ſuch diviſions, and a ſhare of the cumulo valuation has been allotted to 
them accordingly. And here ſuch a right was effectually granted and 
eſtabliſhed by the charters from the crown to Lord Fife, and his pre- 


deceſſors, of the barony of Down, with white fiſhings, and others be- 


longing thereto, and particularly the whole boats, fiſhings, ſhores, 


and anchorages pertaining thereto, &c. Under which grants, his 


Lordſhip, and his predeceſſors, ſtood infeft in thoſe fiſhings, boats, 
&c. as well as the lands of the barony, for more than two centuries 


paſt, as appears from the charters arid ſeiſins on record; and the 


claimant himſelf ſtands infeft in the ſubjects in queſtion, upon the 
charter under the great ſeal, conveyed to him, containing a warrant for 
infeftment in the boats as well as the lands. 

Even ſuppoſing, for argument's ſake, that the boats or fiſhings were 
not originally the proper ſubje& of a feudal inveſtiture, it would not 
now be a good objection. Subjects not in their nature capable of in- 
feftment, may by uſage become fo. In whatever light, therefore, this 
matter would have fallen to be viewed in the beginning, the uſage of 
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two centuries muſt be ſufficient to render the boats and fiſhings the 
proper ſubject of a feudal inveſtiture. | 
240, Although it were to be admitted that a right of white fiſhing 
was in no degree capable of appropriation, it would not in the leaf 
hurt the claimant's plea. The objector does not ſeem to attend to the 
nature of the ſubject from which the article of valuation in diſpute 
does ariſe. The perſons who poſſeſs and occupy theſe boats, have alſo 
houſes and yards, or crofts, along with their boats ; and the rent is pay. 
able for the whole. Theſe houſes and lands are not only in the 
ſtricteſt ſenſe feudal, but they are undoubtedly the proper ſubjects of 
valuation, and the boats fall to be conſidered as a proper pertinent 


thereof. 


That is truly the nature of the ſubject for which the rent is payable, 
according to which a proportional ſhare of the valuation was given 
off; and, as the rent has been a fixed, and a permanent rent for time 
immemorial, as can be inſtructed by authentic rentals, in which it had 
always been included, it does not occur to the claimant how the com- 
miſſioners of ſupply could avoid laying upon theſe ſubjects a proper 
ſhare of the cumulo. | 

And, therefore, it is unneceſſary to inquire whether the proprietor 
of theſe houſes and lands had an excluſive right of fiſhing white fiſh in 
the ſea adjacent to the lands or not ; for, if the heritor has received a 


fixed and permanent rent for his property, his ſubjects fall th be valued 


agreeably to the extent of the rent he received ; and, in dividing the 
cumulo under which they were comprehended, a ſhare of it would fall 
to be given off, effeiring to the rent which they truly yielded. 


Upon adviling petition, anſwers, and replies, the Court * altered the 
former interlocutor, repelled the objection, and aſſoilzied from 


the complaint.” 


AA. Solicitor Dundas, Coho Gordon. Alt. D. Rae, Iny Campbell, Clerk, Refs. 


"Mu 
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November 16. 1773. 


GEORGE, LORD KINNAIRD, 
| Againſt 
MAGDALEN, Lady Dowager of KINNAIRD. 
RELIEF perwzen HEIR aD EXECUTOR. 


A claim for a defun# heritor"s ſhare of the expence attending the 2 5 
of a common, in which be had an intereſt, found to be a debt that af- 
fected the executor. 


T having been adjudged by a final decree of the court, in No- 
vember 1770, in an action at the inſtance of Joſeph Auſtin, and 
others, in reſpect of the acquieſcence in, and homologation of the 
diviſion of the common, and decrees-arbitral in queſtion, by the 
* predeceſſors of Lord Kinnaird, that the purſuers are entitled to pay- 
* ment from the repreſentatives of Charles Lord Kinnaird, of the 
* ſums libelled as his ſhare of the expence of the ſaid diviſion : The 
next point was, how far theſe claims affect both the heir and executor 
of the ſaid Charles, Lord Kinnard, or only the executor ? 


The Lord Ordinary found Lady Kinnaird, the OI liable 


in this expence, as being a moveable debt. 


And the Court adhered on a reclaming petition and anſwers. 


» 


AR. Ja, Ferguſon. Alt. Rae. Clerk, Campbell, 
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1 MMovember 17. 1773. 


Sir TOHNNMISB ET of Dean, Bart. NR" others, Heritors of the 


Pariſh of St Cuthbert's, or Weſt-Kirk, 
Againſt 
The K/RK-SESSION of the ſaid Pariſh. 


PUBLIC OFFICER. 


Heritors, neither at common feds nor in virtue of the af 1696, c. 26. can 
claim a vote in the election of a Precentor and Sefſion-clerk. The ſal: 


right is in the Kirk-/e//ion.. 


HE queſtion here at iſſue was, Whether the kirk-ſeffion have, by 
themſelves, the excluſive right of electing the ſeſſion-clerk and 
precentor, or are they obliged to allow the heritors of the pariſh to have 
a joint voice in the choice of a perſon to fill theſe offices? This point 
was brought to trial on a ſuſpenſion, at the heritors inſtance, of a reſo- 


lution of the kirk-ſeſſion, to make choice of a e for theſe offices 
by themſelves. 


Pleaded for the heritors, in the firſt place, That, as the perquiſites of 
the office aroſe from the heritors, or their tenants, ſo, by the common 
law of Scotland, they fell to have a joint voice in the choice of the in- 
cumbent. 200%, That the declaration in the act 1696, cap. 26. That 
the ſalary thereby appointed ſhail be by and attour the caſualties which 
formerly belonged to the reader and clerks of the kirk-ſeſſion, ſeems 
clearly to ſhow, that the parochial ſchoolmaſter was underſtood to be, 
ex officio, the reader and clerk to the kirk-ſeſſion; and, accordingly, it 


is laid down by Lord Bankton, vol. 1. p. 160, who cites a deciſion 


Edgar, 7th February 1724, Philp. It is clear from theſe authorities, 
and particularly from the act 1696, that the heritors are entitled to a 
voice, in the choice of a ſchoolmaſter; and it is alſo clear, that the 
ſchoolmaſter is entitled not only to the legal ſalary appointed by the 
act, but to the ordinary emoluments of the reader and ſeſhon-clerk. 
Can it therefore be ſuppoſed, that the kirk-ſeſſion have a right to ap- 
point a ſeſſion- clerk, to act ſeparately from the ſchoolmaſter, without 
any emoluments ? This would be a very ſingular conſtitution ; and it 
is believed, has as little countenance from practice as from the ſtatute. 
Whatever may be the caſe in boroughs, it will be found, that, in the 
landward pariſhes, there is not any fuch thing as a ſefſion-clerk and 


ſchoolmaſter being different officers. 


Anſwered 
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Anſwered for the kirk-ſeſſion : Precentor and ſeſſion- clerk was an 
eccleſiaſtical officer, and, as ſuch, fell to be choſen by the church judi- 
catory, the kirk-ſefſion; and the point has been always determined for 
the ſeſſion ; Magiſtrates of Elgin againſt Kirk-ieſſion, 4th December 
1740; and in the ſtill later caſe between the Magiſtrates of Dundee 
and Mr Gerſham Carmichael, miniſter of Dundee, and the kirk ſeſ- 


ſion there, 19 November 1761. 2dly, That the act 1696 related on- 


ly to the perquiſites of the office, which had no concern with the elec- 
tion, and could only regulate thoſe pariſhes where the offices of ſchool- 
maſter, precentor, and ſeſſion-clerk, were united in one perſon. Both 
before and ſince the act, the offices of ſchoolmaſter, ſeſſion-clerk, and 
precentor, often were united in one perſon, and not without reaſon, as 
the dues of all the offices in many pariſhes are ſo inconſiderable as not 
to afford more than a ſufficient maintenance for one perſon ; but in 
many pariſhes where that is not the caſe, all theſe offices have been 


diſtinct; and it never was, or could be the meaning of the legiſlature 
- to enact, that, in every caſe, they ſhould be accumulated in one per- 


on. The act 1696 provides, The parochial ſcoolmaſter ſhall have 
200 merks of ſalary; and it was foreſeen that the parochial ſchool- 
maſter would often be choſen ſeſſion- clerk and precenter. The above 
clauſe reſpecting the ſalary was inſerted to ſecure the ſchoolmaſter in 
his 200 merks, over and above the dues he would be entitled to as 
precentor and ſeſſion-clerk, and to prevent the imputation of theſe 
dues in payment of his ſalary as ſchoolmaſter. But it was not, and 


could not be the meaning of the legiſlature, by that act, to deprive all 


the ſeſſion- clerks and precentors, then exiſting, of their offices, and veſt 
them in the parochial ſchoolmaſters, to be choſen in conſequence of 
this act, or to enact, that, in all time coming, in every pariſh, what- 
ever the circumſtances might be, the ſchool maſter ſhould at the ſame 
time be precentor and ſeſſion-clerx. And, 3dly, As their minutes, ap- 
pointing an election, related only to a ſeſſion-clerk, the heritors had 
no right to interfere. 


The Lord Ordinary, © repelled the reaſons of ſuſpenſion, reſerving 
to all concerned a right to the perquiſites of the office, as ac- 
© cords.” = Pp 


And, upon adviſing a reclaiming petition for the heritors, which 
likewiſe prayed to be allowed to repeat, in this proceſs, a declarator of 
their right, and anſwers thereto, the Court adhered to the Ordinary's 
« interlocutor, and refuſed the petition.” 


Act. Lay Campbell, Alex. Murray. Alt. M. Laurin. Clerk, Ros. 
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No. XCII. | | . | November Zo. 1773. 
FOAN COWAN, and Company, Merchants in Borrowſtounneſ,, 
Againſt 


HENRY STORAR of Gowrie-Know, and KATHARINE 
| STORAR, his Siſter, 


HERITABLE any MOVEABLE as To HusBAND AND Wirk. 


I. A bond of prov ifion to a daughter, payable at the firfl term after he 
majority, -0r marriage, bearing interet from the term of payment, ani 
who married before ſhe had attained the years of majority, found to be 
moveable, quoad the huſband, and Mectable for bis debts. II. Reten- 
tion not competent to a brother, debtor in the bond, upon a claim for her 
aliment and education prior to her marriage. 


N September 1765, Richard Storar of Gowrie-know, deceaſed, exe- 
1 cuted a bond of proviſion in favour of Katharine Storar, his daugh- 
ter, for the ſum of 1000 merks, payable at the firſt term of Whit- 
* ſunday, or Martinmas, after ſhe ſhall attain the age of 21 years com- 

« plete, or marriage, which ſhould firſt happen, with 200 merks Scots 
of liquidate penalty, or expences, in caſe of failzie ; together allo, 
© with the due and legal annualrent of the faid principal ſum yearly, 
* termly, quarterly, monthly, and daily, ſo long as the ſame ſhould re- 
main unpaid after the ſaid term of payment above written.“ In pay- 
ment of which bond, Henry Storar, now of Gowrie-know, became li- 
able, as repreſenting his father. 

Thomas Liſter having married Katharine Storar in the month of 
Auguſt 1771, and being indebted to Cowan and Company, in a ſum, 
by his accepted bill, they cauſed uſe arreſtment in the hands of rr 
Storar, as debtor to Liſter; and, in a forthcoming at their inſtance, 
which was oppoſed both by Katharine Storar herſelf, whoſe huſband, 
Liſter, was ſaid to have been in bankrupt circumſtances at the time of 
their marriage, and likewiſe by Henry Storar, the arreſtee, the Lord 
Ordinary pronounced a judgment, in ſubſtance, finding, that the con- 
tents of the bond in queſtion are affectable for payment of Liſter's debt; 
and, likewiſe, finding, that Henry Storar is entitled to retain, out of 
the ſame, the amount of certain furniſhings made to his ſiſter, but that 
he was not entitled to take credit for any expence which he may have 
incurred by alimenting, clothing, or giving her education. 

Cowan and Company acquieſced i in this interlocutor ; but a reclaiming 
petition was offered by Henry Storar, and his ſiſter, cra ving an altera- 
tion 


„ 


tion of the interlocutor, ſo far as it finds the bond in queſtion at all 

affectable for Liſter's debts, and likewiſe repells the claim of retention 

upon account of the aliment and education of Helen Storar, for ſeven 
ears prior to the marriage, ſtated at the rate of L. 5 per annum. 
With reſpect to the %%% point, argued Imo, That, as a huſband 


comes under a legal obligation to provide his wife in a ſuitable aliment, 
the right which he gets to the wife's tocher is underſtood to be condi- 


tional; and, if his circumſtances diſable him from implementing that 

obligation, neither he, nor any in his right, have a title to inſiſt againſt 
the wife for obliging her to implement the counter part; 12th January 

1761, Chriſtian Monro, contra William Monro. | 

2d0, That the bond in queſtion was heritable, even before the term 
of payment, and was not carried by Thomas Lifter's jus mariti : That 
the rule of law, that bonds, though containing a clauſe of intereſt, are 
moveable before the terms of payment, is founded ſingly upon a pre- 
ſumption of the creditor's intending to uplift the money as ſoon as the 
term of payment comes. But, as one preſumption is overthrown by 
another ſtronger, and more probable, and as all preſumptions muſt 
yield to contrary evidence, fo, from every circumſtance in the preſent 
caſe, it is infinitely more probable, and in every reſpect more rational, 
to preſume, that ſhe did not intend to demand payment, or in other 
words, that ſhe never propoſed to allow this ſum to be ſquandered by 
her huſband, or carried off by his creditors ; whence the concluſion 
muſt follow, that the ſum was not made over to him by her marriage, 
there being here no room for'the preſumption, from which alone it is 
ſaid to be moveable. 

In the next place, Henry Storar contended, that he ſhould at leaſt 
be entitled to retention for the aliment and education of his ſiſter for 
ſeven years preceding her marriage, upon the maxim, debitor non Pre- 
ſumitur donare. | | 

Anſwered upon the firſt point : It is an admitted fat, that Katha- 
rine Storar, when ſhe married, had not attained the years of majority ; 
of conſequence, the bond was not payable, and did not bear intereſt, 
till the firſt term of Whitſunday or Martinmas after her marriage. 
At the time of the marriage, therefore, it was yielding no profit, but 
ſimply a moveable ſum, falling under the huſband's jus mariti, and, as 
ſuch, might be legally attached for payment of his debts, 

The reſpondents admit it to be a rule, eſtabliſhed not only in obli- 
gations betwixt huſband and wiſe, but likewiſe in the cate of all mutual 
contracts, without exception, that, where either party is ſued for pay- 
ment, or performance, he is entitled to plead retention, till the other 
party either implements, or gives ſecurity to implement likewife. 
But theſe principles, however juſt and equitavle, have nothing to do 
with the preſent queſtion. The reſpondents, here, are not inſiſting 
for implement of any contract containing mutual preſtations: What 


they maintain is, that, at the very inſtant of the marriage, the right 


of this bond was, by the operation of law, compleatly transferred to 
Liſter, the huſband ; and, being now attached by the diligence of his 
awful creditors, cannot be drawn back upon any pretence whatever. 


That 


1 


That an huſband is under an obligation to aliment his wife during his 
life, and that the ſame obligation is transferred to his repreſentatives. 
after his death, may be very true ; but the performance of this obli- 
gation muſt depend entirely upon the huſband's circumſtances at the 
time, and can never be brought in competition with the diligence of 
his lawful creditors. Unleſs where the contrary 1s provided by contract 
of marriage, a wife, from the nature of things, ſubmits herſelf to 
ſhare the fortunes of her huſband, and muſt be contented with ſuch 
aliment as he is able to give her, after payment of all his juſt and 
lawful debts. So the Court has frequently decided, particularly in 
ſundry caſes which are collected in the Dictionary, voce Huſband and 
Wife ; and the deciſion, 12th January 1761, Monro againſt, Monro, 
is nowiſe applicable to the queſtion under conſideration, 

In the next place, the reſpondents do deny that the preſumption a- 
bove mentioned is the only, or, indeed, the chief reaſon why bonds 
bearing intereſt are accounted moveable before the term of payment. 
When perſonal bonds, with a clauſe of intereſt, came into practice, this 
diſtinction was thought of by lawyers, who were a good deal puzzled 
what to make of this new ſpecies of ſecurity. It is now a ſettled point 

: that a bond bearing interelt is moveable before the term of payment, 
as much as a debt due by bill, or a ſum of lying money ; and, if ſo, 
the nature of a ſubject, as fixed by the determinations of law, cannot 
be altered from moveable to heritable, or, vice ver/a, by circumſtances, 
or preſumptions of a party's intentions ; which would lead to endleſs 
confuſion and uncertainty. And much more ought that rule to hold 
in the preſent caſe, where intereſt only began to run from the term of 
payment, before which, the bond was clearly a moveable debt, being 
neither a feodum pecuniæ, nor even a yearly profit to the creditor. 

Upon the /econd point: The reſpondents are under no neceſſity of 
inquiring here, Whether this aliment muſt have been preſumed to he | 


advanced animo donandi, or with a view of being afterwards repaid ; ; 
for they maintain, that there was here no donation in the caſe, and 
that the defender, by alimenting his ſiſter, did no more than he was ; 
under a legal obligation to do, and what he could have been compelled a 
to do by judgment of law, if he had refuſed. This is merely a ficti- . 
tious claim, reared up, ex pf! facto, in order to diſappoint the legal di- 4 


ligence of the purſuers. 


The Court © adhered to the Lord Ordinary's interlocutor, and re- 
fuſed the defire of the petition,” | 


AA. R. Blair Alt. AL. Bruce. „„ Tas. 
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No. XCIII. | | December 8. 1773. 


LORD FREDERICK CAMPBELL, Lord Cierk-Regiſter of 


Scotland, and * * of the General Regiſter-Office, 
Agzinft 


DA 4 ID SCOTT of Scotſtarvit, Eſq; Director of the Chancery, and 
his Deputy: 


GENERAL REGISTER-OFFICE. 


The cuſtody * the records of the Great Seal, in 3 appertains to the 


office of Lord Clerk-R egifter. 


HE queſtion between theſe parties regarded the cum of the re- 
cords of the great ſeal. 
By act 33. parliament 1685, it is enacted, * That all clerks within 
* the kingdom, who keep ſuch regiſters as are, or have been, in uſe to 
be delivered into the Clerk-Regifter, to be preſerved in his Majeſty's 
© General Regiſter-houſe, ſhall give in all their regiſters and books pre- 
* ceding the 1ſt Auguſt 1675, before the 1ſt of November 1685, to be 
kept by the clerk of the regiſters ; and that, hereafter, they ſhall on- 
ly keep ten years records in their own hands for the uſe of the lieges; 
vith certification, that thoſe who fail ſhall incur ſuch pains and pe- 
* nalties as the Lords of Seſſion ſhall think fit. And it is hereby de- 
clared, that no private grant made by any Clerk-Regiſter ſhall excuſe 
them from obedience to this act, which tends ſo much to the ſecuri- 
ty of the people, and preſervation of the records.” 
In 1731, the Earl of Marchmont, Lord Clerk-Regiſter, applied for, 
and obtained from the Court of Seſſion, a warrant upon the Director 
of Chancery, and his clerks and ſervants, to, deliver into the General 
Regiſter-houſe the whole records then lying in that office, from 1646 
to 1660, from 1664 to 1668, and from 1670 to January 1721 ; all 
the records of Chancery prior to 1646, and likewiſe thoſe from 1660 
to 1664, and from 1668 to 1670, being then in the General Regiſter. 
The Director of Chancery, and his deputics, having been charged 
with horning, in virtue of this order, preſented a bill of ſuſpenſion to 
the court, complaining of it as an encroachment of their privileges, 
and containing various reaſons of ſuſpenſion; to which anſwers were 


given in on the part of the Lord Regiſter, and a remit granted to an 


Ordinary to ent ü the reaſons ſummarily. And upon his report of the 
N n n minutes 


( 234) 


minutes of debate, the court, 28th November 1732, ſuſpended the let. 
ters ſunpliciter. k,, 

From that time, matters were allowed to continue on the ſame foot, 
till the now purſuers, having made the neceſſary inquiries, and diſco- 
vered evidence, in their apprehenſion, ſufficient to counteract the plea, 
which the Director of Chancery had maintained with ſucceſs in the 
ſuſpenſion, and, in particular, the denial, on his part, that the records of 
Chancery had ever been in uſe to be delivered into the Clerk Regiſter's 
office, and thereby putting his defence on the implied exception in the 
act 168 5: They, in October 1772, brought this proceſs of reduction 
and declarator before the court, againſt the preſent director of Chance- 
ry, and his deputies and clerks, for ſetting aſide the decree in the ſu- 
ſpenſion, and for having it found and declared, that the records of the 
Great Seal, or records of Chancery, fall under the care and cuſtody of 
the Lord Regiſter, as much as any other record in the kingdom; and 
that the Director of the Chancery, for the time being, his deputies and 
clerks, are bound to deliver over the whole records now in their poſ- 
ſeſſion, retaining only ten years records for the uſe of the lieges, in 
terms of the limitation in the ſtatute 1685. 

In defence againſt this action, the defenders objefed, Imo, A res ju- 
dicata, in reſpect of the decree pronounced in the ſuſpenſion, anno 
1732. | 
{5M to this plea, /ir/?, As there was at that time no declarator 
on either ſide for aſcertaining the rights of the parties, but only a 
charge at the inſtance of the then Lord Regiſter, for enforcing a parti- 

cular order, and a ſuſpenſion of that charge, in name of the Director 
of Chancery, the court had only to conſider whether ſufficient reaſon 
was ſhown for their ſtaying execution on that particular charge. They 
accordingly did not find that either the one party or the other had the 
right to them ; they only refuſed to award execution for enforcing the 
order they had given againſt the officers of Chancery, which could not 


bar either party from afterwards inſiſting in a regular action, the pro- 


cedure in the ſuſpenſion being merely of a poſſeſſory nature. 

In the next place, the parties here are not, in reality, the ſame with 
the parties to the decree of ſuſpenſion in 1732: And, in the third place, 
even ſuppoling the queſtion of right to have fallen within the cogni- 
Zance of the court, a decree ſuſpending the letters could not bar a new 
action at the inſtance of the chargers, more eſpecially upon new mat- 
ter, or upon evidence not formerly diſcovered. It is a well known 
rule, that competent and omitted is not good againſt purſuers ; and ſo 
the court has found in a variety of caſes ; Dict. vol. ii. p. 206. 

II. Upon the point of igt, Argued for the defenders : Although 
the decree 1732 were out of the way, the purſuers own libel, which 
concludes againſt the defenders for delivery of the whole records from 
the year 1646, is an admiſſion, upon their part, that, for the ſpace of 
126 years, the records of the Great Seal have at leaſt not been in uſe 
to be delivered into the General Regiſter. This muſt of itſelf be ſuf- 
ficient, independent of the decree 1732, to procure, in favour of th 
defenders, an abſolvitor from the preſent action. 


bY > ©, — 


G 


The defenders have no occaſion to follow the purſuers in their con- 
deſcendence given in, in order to ſhow, that, prior to the year 1646, 
the records of charters had been in uſe to be brought into the General 
Regiſter, which goes back for a long period, and of which it cannot be 
expected that the parties, at this diſtance of time, can give a proper hiſ- 


| tory or explanation; but when it is ſeen, that, for the ſpace of 126 


years paſt, no delivery whatever has been made by the Chancery, it 
is ſufficient to eſtabliſh, that the records,of the Great Seal do not fall 


under the enactment of the ſtatute 1685, and that theſe records are 


none of thoſe which the Lord Regiſter has a right to call for under the 
authority of that ſtatute. A poſſeſſion of much ſhorter endurance than 
126 years is ſufficient for explaining and aſcertaining the rights of 
arties. Every thing muſt be preſumed in favour of an uniform poſ- 
ſeſſion, where the ſame has been continued for ſo long a period. Con- 
ſuetudo facit legem. It is well known, that uſage is ſufficient not only 
to make law, but even to alter the law, though eſtabliſhed by expreſs 
acts of the legiſlature. The tacit or implied conſent of the nation in 
general, has always been underſtood ſufficient to abrogate the moſt 
expreſs enactment of the legiſlature ; and there is no reaſon why he 
ſtatute 1685 may not be repealed, either in whole or in part, by a 
long contrary uſage, as much as any other ſtatute whatever. 
Anſwered : Imo, From the nature of the office of the Lord Regiſter, 


it is apparent, that he ought to be entitled to the cuſtody of all theſe 


records, which are properly defined the records of the crown. He is 
deſcribed as Keeper of his Majeſty's Records and Rolls, and Clerk of 
his Council ; and it ſeems abundantly evident, that the record of the 
Great Seal is, in ſtrict propriety, the King's record. 

It is equally certain, that, from the earlieſt period, the offices of 


Eeeper of the Great Seal, and of Chancery, which laſt is, properly 


ſpeaking, the office of Writer to the Seal, exiſted as ſeparate and. di- 
ſtin& offices from that of the Lord Regiſter ; and, as it is now proved, 
that the record kept in the office of Chancery was, in the earlieſt peri- 
ods, tranſmitted to, and put under the care of the Lord Regiſter, the 
legal preſumption, from the title and definition of his office, muſt be 
put beyond cavil. In evidence of this fact, the purſuers referred to a 
condeſcendence of inſtances, for proving that the records of the Great 
Seal, kept in the office of Chancery, were time after time tranſmitted 
from that office into the cuſtody of the Clerk Regiſter, prior to the Re- 
ſtoration of King Charles II. 

That the cuſtody of theſe Records belonged to the Lord Regiſter in 
ancient times, is further proved by the act of ſederunt the 17th May 
1538, which expreſsly ordained the Great and Privy Seals to be append- 
ed to all charters extracted from the regiſters by the Lord Clerk Re- 
giſter; for, if theſe regiſters had not been in his cuſtody, that order 
would have been perfectly abſurd and ridiculous. 

Theſe, however, are not the only proofs in ſupport of the purſuers 
poſition. It is admitted, that they are in poſſeſſion of all the records 
of the Great Seal, preceding the year 1046 ; and, unleſs the defend- 
ers could ſhow ſome other cauſe for their getting theſe records into 
their poſſeſſion, it muſt be preſumed, that the cuſtody of them was 

_ underſtood 
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underſtood to belong to, and was actually intruſted to the Lord Re- 
giſter. 

The purſuer's right, independent of the act 168 5, is alſo further 
aſcertained by the order of the Court of Seſſion, of the 30th of March 
1683, upon an application made to the court by Sir George M*Kenzie 


of Tarbert, then Clerk Regiſter. 


240, Did any doubt remain of the Lord Regiſter's rightby common law, 
and the nature of his office, to the cuſtody of the records of the Been 
Seal, by the act 1685, his right thereto was completely eſtabliſhed, 
That act does not, indecd, particularly mention the records of the Great 
Seal; but it does what i is tantamount ; for it ordains, That all clerks 
© within the kingdom, who keep fach regiſters as are, or have been 
in uſe to be delivered into the Clerk Regiſter, to be preſerved in his 
© Majeſty's Genera! Regiſter Houſe, ſhall give in all their regiſters 
and books, preceding the iſt of Auguſt 1675 before the-1-&ay of 
November 1685, to be kept by the clerk of regiſter ; and that here- 
© after they ſhall keep only ten years records, in their own hands, for 
© the uſe of the lieges. And as it is clearly, proved, that the records of 
the Great Seal were in uſe to be delivered to the Clerk Regiſter ; they 
muſt, of courſe, be comprehended under the enactment of the ſtatute, 
although it cannot apply to the records of the Commiſlary or Admiral 
Courts, or to the record of infeftments in burgage-tenements, which 
never wer? in uſe to be tranfmitted to that officer. 

3770, In anſwer to the defenders plea of uſage, or preſcription, the pur- 
ſuers have proved the practice of delivering the records of the Great 
Seal into the General Regiſter, long after the year 1646. They have, 
indeed, brought the proof of that praQtice down till within ten or 
twelve years af the act 1785. None of the records after the year 1628 
were tranſported to London, in conſequence of the ſeizure made of the 
regiſters by General Monk, after Charles II. came to Scotland in 1650. 
The records between that time and 1646, which are all now in the 
purſuers cuſtody, muſt therefore have been delivered after the reſtora- 
tion; and, as the purſuers are likewiſe poſſeſſed of other records of 
charters, as far down as the year 1672; ſo the uſe and delivery is 
thereby brought down to within ten years of the date of the act and 
warrant of the 1683, and within twelve years of the act of parlia- 
ment 1685. 

This being the caſe, it cannot be doubted, that, if the Lord Regi- 
ſter had brought an action againſt the officers of Chancery, recently 
alter the act 168 5, they muſt have been decreed to deliver up the re- 
cords of the Great Seal to him in terms of that act; therefore, it only 
remains to conſider, how far the neglect of the purſuer s predeceſſors 
in office, from 1685 down to 1731, can make ſuch an alteration up- 
on a public law, reſpecting a matter of national police and general 
concern, as to transfer the right of keeping the records in queſtion, 
from an officer who always formerly enjoyed that right, and had the 

authority of the legiſlature in his favour, to another officer, who, till 
then, never pretended to any ſuch privilege, and on whom me legit- 
lature never meant to beſtow it, | 
That 
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That a poſterior cuſtom may repeal, or derogate from a prior ſta- 
tute, it is not neceſſary for the purſuers to diſpute : But no ſtatute can 
be repealed by mere non-uſage or neglect of the law; for, as is well 
ſaid by Mr Erſkine in his late Inſtitute, * non-uſage is but a negative 
« which cannot conſtitute cuſtom ; there muſt be ſome poſitive act that 
© may diſcover the intention of the community to repeal it.” In the 
preſent caſe, however, there is nothing to ſhow any intention of the 
community to repeal the act 1685, or to take away the right the Lord 
Regiſter had, either by virtue of that act, or by common law. And 
the defenders have nothing to found upon but the neglect of the pur- 
{uers predeceſſors in office, to carry the law into execution; a negle& 
which cannot altogether be juſtified, but for which very probable cauſes 
have been mentioned, 


The Court pronounced judgment as follows: * Suſtain the reaſons 
of reduction of the decree of ſuſpenſion of the 28th of No- 
vember 1732; and find, That the records of the Great Seal in 

© Chancery oughtto be in the cuſtody of the Lord Clerk Regi- 
© ſter; and, therefore, that the defenders and their ſucceſſors in 
office, are bound to deliver over to the purſuers, or their ſuc- 
ceſſors in office, the whole records of the Great Seal now in 
© Chancery, to be kept by the Lord Regiſter, retaining only ten 
« years records for the uſe of the lieges, in terms of the act of 
« parliament 1685; and that hereafter they ſhall only keep ten 
years records in their own hands for the uſe of the lieges ; and 
reduce, decern, and declare accordingly.” Which was adhered 
to upon a reclaiming petition and anſwers. 


AR. Ilay Campbell, Alex, Wight, Alt. R. AH. Nneen. Clerk, Pringle. 
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No. XCIV. | Ne December 14. 1773. 
CREDITORS of FOHN GEILS, 
Againſt 
% N i WB 3; 


ANNUALRENT. 


Bygone annualrents of the price of lands, i in the hands of Purchaſers, . 
the truflees of a perſon inſolvent, ordained to be accumulated into a 


ſtock on the application of creditors. 


HE deceaſed John Geils being much involved in debt, in the 
year 1730, conveyed his whole heritable eſtate to truſtees, for 


behoof of his creditors. In execution of the truſt, moſt of the lands 


were ſold off in 1737 ; in particular, the lands of Little Govan-haugh 
were ſold to Robert Rae, father of Colin, the party in the preſent 
queſtion. 

Mutual proceſſes of multiple-poinding, compt and reckoning, and 
payment, &c. reſpecting the ſums in the hands of the truſtees, and the 
balances of the prices owing by the purchaſers of Geil's ſubjects from 
them, had depended in the Court of Seffion ſince the year 1764; which 
not being yet brought to a concluſion, an application was made to the 
Lord Ordinary to thefe conjoined proceſſes, in February 1773, on the 

f 


| part of Geils' creditors, ſetting forth, that there was a great deal o 


intereſt lying in the hands of the purchaſers, and craving that it might 
be accumulated into a principal ſum, bearing intereſt from that date 
and thereupon the Lord Ordinary pronounced this interlocutor: Finds, 
That the bygone annualrents of the price muſt, on the 1 3th Febru- 
* ary inſtant, be accumulated into a ſtock, bearing intereſt from that 
day, and in time coming; and betwixt and Tueſday next, appoints 


the purchaſers to make their election, whether they will hold the mo- 


* ney in their hands, in that way, at the legal intereſt, or they will 
© pay up the ſame to a perſon or perſons, to be ſuggeſted by the cre- 


| c ditors, at whoſe riſk it ſhall be lent out.” 


Againſt this interlocutor Colin Rae, heir of Robert, one of theſe 
purchaſers, preferred a repreſentation ; upon adviſing which, on the 
2d March 1773, the Lord Ordinary pronounced this other interlocu- 
tor: Having conſidered this repreſentation, and alſo conſidered that 
© the price which the repreſenter was bound to pay, has been in his 
* hands ſince the year 1743, ſo that the intereſt far exceeds the prin- 


* cipal ſum ; and that the pretence for keeping matters as they are, viz. 
© to 


ini 
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© to force the creditors to end the ranking, is a compulſion too ſevere, 
and contrary to equity, and which this very day was rejected by the 
court in a cafe not ſo ſtrong; refuſes the deſire of the repreſentation, 
and holds the repreſenter as bound to pay intereſt for the intereſt ae- 
* cumulated, as in the former interlocutor.' 
Rae again repreſented upon this point; and likewiſe claimed the be- 
nefit of compenſation upon a debt which was due to himſelf by John 
| Geils. And this repreſentation having been alſo refufed, he next re- 
claimed to the court, founding chiefly upon an agreement between the 
truſtees and his father i in 1743, whereby he was to retain the balance - 
of the price till the incumbrances were cleared, and ſecurity given him 
as therein mentioned ; and he was only taken bound to pay the ſaid 
balance, with the intereſt thereof, according to law, upon the per- 
formance of the obligation before written.“ And, 2dly, That, in this 
caſe, the delay was altogether on the part of the creditors and their 
truſtees. But if, after all, he ſhould be ſubjected to this accumulation 
upon the debt due by him, he contended it would at leaſt be equally 
juſt, either to allow him retention from the ſame, of the debt which 
was due to him by Geils, contracted ſo early as the 1725; or at leaſt, 
to accumulate, in like manner, the bygone intereſt, which is now duc 


1 upon it for no leſs than 48 years paſt. | 
15 Upon adviſing the petition and anſwers, the court adhered to the | 
k Lord Ordinary's interlocutors.' | 

1 AR. Ma. Roſs. Alt. D. Rae. Clerk, Gibſon. = 
d 4 
e | | | 

1 No. XCV. | : December 15. 1773. 

e 6 . | 

„ FOAN BUCHANAN, 

0 | | 

at | 

te | | Againſt 

8, | 

1- 

at ANDREW. BAIRD, EDGAR,- BUCHANAN, and 

ts others, Merchants i in Glaſgow. 

b 

ll | LOCUS POENITENTIE. 

Poſſeſſion for two years of a ſhop, in conſequence of a verbal treaty with its | 
ſe owner, which be alledged was for a five years leaſe, joined. with pay- | 
je ment of the rent ſor the time it was poſſeſſed, will not exclude the right 
1 to reſile. | 
at | | | 
1s "THE point here was, if Baird and certain other perſons were 
3 entitled to- plead locus penitentie, in defence againſt an action 
2 inſtituted againſt them in May 1773, before the magiſtrates of Glaſ- 
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gow, at the inſtance of Buchanan, as proprietor of a ſhop in that 
town, for the purpoſe of having ths decreed to execute a five years 
leaſe WF it, in terms of a verbal treaty in March 1771, between him 
and Baird, for the behoof of a company of merchants in Glaſgow, who 


did accordingly enter upon the poſſeſſion of a ſhop at the term of 


Whitſunday enſuing, and regularly paid the rent, but now refuſed to 
ſtand to the bargain, as conſtrued by him; and the queſtion came be- 
fore this Court, by a ſuſpenſion of a ſentence of the magiſtrates given 
in favour of the landlord. 

The ſuſpenders, without preciſely 1 the ſtate of facts al. 
ſumed by the charger, with regard to the length of the leaſe, confined 
their plea to the point of law, which the Lord Ordinary ſuſtained. 5 

Argued for the charger in a reclaiming petition : A more ungracious 
plea than that of the locus pamitentiz cannot well be figured. The 
foundation cf this ſingular doctrine, in the law of Scotland, ſeems to be 


no other than a jealouſy of parole evidence. Writs reſpecting heritable 


ſubjects are the moſt important of any. Verbal bargains may be mi{- 
heard, miſconſtrued, or not accurately remembered by witneſſes; and 
Par rticularly, it cannot be certainly known whether the parties were ſe- 
rious. Hence, the law will not allow ſuch bargains to be eſtabliſhed 
by the teſtimony of witneſſes. But, where the bargain is acknowledg- 


ed, or offered to be proved by the oath of party, then, as there can be 
no doubt that it was really and ſeriouſly entered into, there does not 


appear any reaſon, either from juſtice or expediency, for ſetting it aſide, 
let what will be the ſubject of the bargain. It ſeems to be a miſtake, 
that writing is ſtrictly eſſential to bargains reſpecting heritage in our 
law : It is, indeed, the ſafeſt proof of the bargain ; becauſe it does not 
depend upon the lives of the parties ; and therefore is the more uſual ; 
but it is not the only one. In the preſent caſe, the ſuſpenders have ne- 
ver ventured to deny the bargain. Their acknowledgment, and in par- 
ticular that of Baird, the perſon who took the ſhop in the month of 
March, in anſwer to a proteſt taken againft him, is equivalent to a writ- 
ten proof of the bargain, which therefore muſt be binding. 

24ly, The bargain ought to be effectual upon another ground, viz. 
its having taken effect in part. It is admitted on all hands, that the 
locus penttentie is barred rei interventu, and, when matters are no long- 
er entire, even where there is properly no rei interventus; 23d July 
1674, Earl of Kinghorn. And there is a caſe more directly in point 
ſtill, obſerved by Spottiſwood in theſe words: One having purſued 
another for the duties of certain lands ſet to the defender, by the pur- 
© ſuer, in tack, for the ſpace of five years, it was alledged by the defend- 
er, that he poſſeſſed not the room that year he was purſued for, but 


© had renounced his tack half a year before, which he might lawfully 


do, there having no writ intervened between the parties, but the tack 
being only verbal; yet, becauſe he had poſſeſſed three years of the 
five, the Lords found he could not renounce the other two years at 
his pleaſure.” 24th January 1629. 

Laſily, The ſuſpenders, renounced the locus pænitentiæ, ſubſequent 


to the bargain with the charger. The Charger, upon offers for a leaſe of 
his 


* 


„ 
his ſhop, which would have been. fully more acceptable to him, than 
the terms of the bargain with the ſuſpenders, told them, that they 


might be off if they pleaſed ; but they declared they were determined 


to adhere to the bargain. In conſequence of which, the charger, not 
thinking himſelf at liberty to reſile from the bargain with the ſuſpen- 
ders, refuſed theſe offers. It is ſubmitted, whether matters could be 
conſidered as any longer entire after this. B ut, at any rate, it was clearly 
a renouncing of the Lars pcrnitentiæ. 

Anſwered : The law of Scotland has been remarkably attentive to 
all bargains reſpecting heritage. It requires writing as eſſential to their 
conſtitution ; and whatever may have paſſed between the parties, ei- 
ther of them 1s at liberty to reſile until the bargain be fully completed 
by writing, executed in terms of law. This rule holds not only in 
bargains of ſale, but alſo in bargains relative to tacks or leaſes, with 
this ſingle exception, that a tack for one year may be entered into 
without writing ; and that a verbal tack, though granted for ſeveral 
years, is obligatory on both parties but for one. Stair, b. ii. tit. 9. & 4. 
Bankton, b. ii. tit. 9. 5. Erſkine, b. iii. tit 2. H 2. 

The ſuſpenders argument, that the locus penitentiz, allowed in ver- 
bal bargains, reſpecting heritage, is founded upon a jealouſy of parole 
evidence, will not avail them. Law muſt be fixed and permanent, and 
applicable to general caſes. And it is of no moment, that, in a parti- 
cular cafe, it may be ſuppoſed that the reaſons upon which the general 
rule or principle has been laid down, do not preciſely occur. To put 
it in the power of judges to lay aſide ſuch general principles, would be 
in effect to render the law altogether uncertain. 

The law has required certain ſolemnities in the execution of written 
obligations, without which they are not binding upon the contracting 


parties; nor can the defect be ſupplied either by a reference to oath, 


or by an acknowledgment that the obligation was fairly expreſſed in 
the writing. An agreement concerning heritage may be executed in 
the form of mutual miſſives; but, in that caſe, both miſſives muſt be 
probative, otherwiſe either party may refile ; Mackenzie and Lawſon 
againſt Park, Nov. 15. 1764. 

2dly, In this caſe, there has been no rei interventus to makethe bargain 
a bit more effectual or binding than it was from the beginning. All 
that has happened is, that the ſuſpenders entered into poſſeſſion, and 
continued that poſſeſſion for the ſpace of two years; and, if mere poſ- 
ſeſſion were to have effect to bind the parties to a verbal leaſe for a 


number of years, it would follow of courſe, that writing was not ne- 


ceſſary to the conftitution of any tack whatever. In a caſe that oc- 
curred in the year 1729, Mackenzie and Wyllie againſt Trotter, this 


defence of res non erat integra was repelled, in a proceſs of removing 


trom a houſe, of which the tenant had got a verbal tack for nine years, 
although the houſe, being deſigned for a meeting-houſe, the tenant 
had altered the partitions, and reared up pews at a conſiderable ex- 
pence, There the tenant had actually laid out his money upon the 
faith of his being allowed to poſſeſs the houſe for nine years. But 
here the charger cannot ſay he has laid out any thing, or has been put 
to any expence whatever ; and, as he has got timeous intimation that 
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the fuſpenders were not to continue in the poſſeſſion of his ſhop after 
Whitfunday laſt, he had it in his power to haue let it again to a new 


terrant at that term. 
The old deciſion obſerved from Spottiſwood, v was totally departed 


from in the ſubſequent cafes that came before the Court, and is perfecæ- 


ly inconſiſtent with the ideas of every author who has written upon the 
law of Scotland for a century back: And ſince the deciſion 16th July 
1636, Keith, it has been conſtantly underſtood, that a verbal. bargain 
could only be binding for one year. 

Again, as to Baird's acknowledgment of the bargain, i it being equi- 
valent to a written proof of it, this plea merits no anſwer. It is not 
becauſe the bargain has been diſputed, but becauſe it has not heen pro- 
perly executed, that the ſuſpenders are not bound to ſtand to it. And, 
as to the renouncing the /ocus pænitentiæ, by the declaration of the 
ſuſpenders, that they were determined to adhere to the bargain, there 
is not the leaſt evidence of it; and, even though it were proved in the 
cleareſt manner, it would afford no relevancy. The locus pœnitentiæ 
obtains, even though one of the parties ſhould write to the other, that 
he was not to pats from the bargain ; for ſuch wards can only ſerve to 
expreſs the party's preſent intention, and, at the fame time eannot 


poffibly bind him to whom the letter is directed; and fo it was ex- 


preſsly found, 28th January * Montgomery againſt Brown, 


The judgment pronounced was: Find the /ocus pænitentiæ is ſtill 
* compent to the ſuſpenders; and, therefore, that they are not 


© bound to fulfil the five years verbal ſet founded on by the 


charger; But remit ta the Ordinary ta hear parties further up- 


on any claim of damages competent to the charger, on accaunt 


of the conduct of the ſuſpenders.” 


And by a fabſequent judgment on this point, the Court found the 
* ſuſpenders hable for the rent ef the ſhop from Whitſunday 


1773, to Whitſunday 1774, and the * proceſs ſince 
* the remit. 


4. Rolland. Au. xk. Clerk, cb 
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Na. VI. | December 15. 1773. 


4 MMISSIO NERS 1 ANNE XED ESTATES, 
Againſt 
8 ROBERT MENZIES. 
K IN G. — 


I Debated, whether the negative preſcription runs againſt the King. 
H. Import of the af, 14th Parl. 16a0.—Whether they can be avail-. 
able to obviate an objection made, that a proceſs of apprabation for the 
crown's behoof, of a ſubvaluation of the teinds of a forfeited eſtate, is 
not now competent, in reſpect of the report being dlerelinguiſbed by 
contrary uſe of payment. | 


"THE ſtipend cf the united pariſhes of Fortingall and Killichonnan, 
1 was augmented by a decree of this Court, in 1727; and the aug- 
mented ftipend was localled in 1729. 

Some years ago, upon opening a hogſhead of papers in the Low 
Parliament Houſe, many reports were found of the fub-commiſſioners 
who had been appointed in the reign of Charles I. for aſcertaining the. 
teinds of the lands in the different preſbyteries; and, among others, 
there was found a report of the value of the teinds of the pariſhes of 
Fortingall and Killichonnan : And many of the heritors of theſe pa- 
riſhes did inſtitute actions, and obtain decrees, approving the report, 
with regard to their reſpective lands. g 

The heritors who obtained ſuch decrees, finding the teinds of their 
lands more than exhauſted, by their reſpective ſhares of the augmented 
ſtipend, which had been localled upon them, did inſtitute actions for 


reducing the decree of locality ; and the Court accordingly reduced, in 


ſo far as it allocated more ſtipend upon the lands of the purſuers than 
the value of their teinds, conform 0 the deerees of valuation and ap- 
probation produced ;* faving at the ſame time, the miniſter's right 
to recover payment by the old locality, until a new locality ſhould be 
ſettled by an extracted decree. | 

Part of the forfeited eſtate of Strowan is in the pariſh of Killichonnan, 
the vatued teind whereof, by report of the ſub-commiſſioners, is 
1.8: .18 : 6 8-12ths Sterling; but the ftipend in uſe to be paid, ſince 
the minifter's deeree of locahity,exceeded the valued teind in L. 6:7:0 


6-12ths Sterling; and an aQion having been now inftituted in name of 


the commiſſioners of the annexed eſtates, for. having the report of the 
\ub-commiffioners approved, fo fax as refpeQed the teinds of that part of 
the 
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the eſtate of Strowan, ſituated in the pariſh of Kilichonoan, Sir Ro- 
bert Menzies, the patron, and titular of the teinds of that pariſh, ob- Z 

jected, That, as the purſuers had not commenced their action within 
40 years of the decree of locality, but had continued to pay the ſurplus 
ſtipend for more than the years of preſcription, the report of the ſub- 
commiſſioners could not now be approved, the fame having been dere- 
linquiſhed by the contrary uſe of payment. 
The anſwer made on the part of the purſuers to the plea, of dere- 
liction, led to an argument upon two queſtions in law: J, Whether 
the negative preſcription operates againſt the crown? and, 240%, Whe- 
ther the ſtatute, __ parl. 1600, founded on by the purſuers, 18 appli- 
cable to this caſe ? 

Argued for the purſuers, 1 in the firſt place, That, although x no caſe 
has been diſcovered where the queſtion has been ied, Whether the 
negative preſcription 1s good againſt the crown or not ? yet it ſeemed 
to be the opinion of all the writers upon our law, that the negative pre- 
ſcription does not operate againſt the crown. Dirleton, p. 140. tit. 
Preſcription againſt the King. Stair, b. ii. tit. 12. b. 2. tit. 3. 9 33. Bank- 
ton, b. 2. tit. 12. 

2dly, Nullum tempus occurrit regi, is a maxim in the law of our 
neighbouring country; and there it is held, that no prerogative, right, 
or privilege of the King, can be affected by any ſtatute, unleſs the ſta- 
tute is made, by expreſs words, to extend to the King. And our le- 
giſlature ſeems to have been governed by theſe principles, when form- 
ing the ſtatute of preſcription 1617 ; for, by that ſtatute, the politive 
preſcription is declared to be effectual, in expreſs terms, againſt the. 
King; which clearly implies, that otherwiſe it would not have been 
effectual; and by omitting to declare the negative preſcription, like- 
wiſe enacted by that ſtatute, to be eſſectual againſt the King, it is plain, 
that it was not intended to be ſo; and that the ſtatute 1600 was al- 
lowed to have its full operation with * to the negative rig 
tion. 

As to the sean point argued ; The words of the a 1600 import, 
That the King ſhall not be hurt by the negligence of his officers. And 

Sir George Mackenzie, in his Obſervations, ſays, * By this act it is 
i declared, that the negligence of the King's officers, in purſuing, or 
: defending a cauſe, ſhall not prejudge the King; and therefore, com-. 
* petent and omitted, is never received againſt the King, though it be 
* againſt private parties; and, by this act it would appear, that the 

[29 King may propone a nullity of a decree obtained againſt him, even 
in foro, before the Lords of Seſſion, by way of exception or * 
* Hon, without a formal reduction.“ 

The reports of ſub- commiſſioners who were appointed to take evi- 
dence for aſcertaining the value of teinds, as a. matter of public po- 
lice, did reſembie the reports and proofs upon acts and commifſions; 
and being evidence of a fact, they could not be hurt or weakened by 
the lapſe of time, or ſubject to the negative preſcription ; and accor- 
dingly, the plea offered in bar of the report of the ſub-commiſſioners 
being approyed, in this caſe, is not, that the report is loſt or cut off 
by the negative preſcription ; for that would operate againſt all reports 


no! 


1 


not approven within the years of preſcription; but that the right of 
having the report approven, is præſumptione juris et de jure, derelinquiſh- 
ed by a contrary uſe of payment for above forty years. 

The adverſe party will admit, that the ſtatute is ſufficient to prevent 
the Crown being hurt by any neglect in the conducting of a proceſs ; 
and, if fo, it muſt be ſufficient to prevent the Crown being hurt by its 
officers neglecting to commence an action, in due time, ſo as to bar the 
preſumption of dereliction; and indeed the very word dereli#ion im- 
plies that kind of negle& that muſt have been intended to be prevented 
by the ſtatute 1600. 

Moreover, it appears a ftrange contradiifitia and ſoleciſm to ſuppoſe, 
that any perſon, in Juſtice or reaſon, can loſe, or be loſing a right by 
dereliction, while he is ignorant that ſuch right exiſts, or had it in his 
power to diſcover it. That was the caſe, with regard to the reports of 
the ſub-commiſſioners, found in the hogſheads. The purſuers were 
ignorant of them, and, by no care or attention, could come at the 

knowledge of them, until they were diſcovered by curioſity and acci- 
dent. How then could they, or any perſon in ſuch circumſtances, de- 
relinquiſh what they did not know ? 

Argued for the defender: Imo, It is clear from the ſtatute itſelf, that 
it was calculated merely to prevent any loſs that might ariſe to the 
Crown by the miſconduct of its officers in the management of proceſſes 
in which the Crown was intereſted ; but there is nothing in the ſta- 
tute from which it can be inferred, that it was meant and intended to 
remedy any loſs that might ariſe to the Crown, by its proper officers 
neglecting to bring in due time actions that were competent to the 
Crown. If it were to receive ſuch conſtruction, it would lead to great 
confuſion and embarraſſment, and to perplex and render inſecure the 
rights of the ſubjects. 

There is, too, no room for maintaining that the negative preſerip- 
tion does not run againſt the Crown. As it was a general and wiſe 
meaſure for quieting the minds of the ſubject, ſo the ſtatutes by which 
the negative preſeription ſtands eſtabliſhed in the law of Scotland, are 
clearly conceived in general terms, without any exception of any per- 
fon or perſons whatever, minority alone excepted ; the defender, there- 
fore, cannot diſcover any rule by which it is not to run againſt the 
Crown, as well as againſt the ſubject. The great object of the law 
could not be obtained, were the ſubjects to be expoſed to actions at the 
inſtance of the Crown, at the diſtance of 500 years from the date of 
the obligation upon which the claim was founded, and notwithſtand- 
ing the ſame had never been heard of in the memory of the oldeſt man 
living, and that no veſtige appeared in the records of any court of any 
demand ever having been made upon it. 

The expreſs exception of minority, in the latter clauſe of the ſtatute 
1617, eſtabliſhing the negative preſcription, as to heritable bonds, re- 
verſions, contracts, &c. ſhews that the legiſlature had in view the 
perſons againſt whom the preſcription ought not to ſtrike; and, as the 
legiſlature had, in the prior part of the ſtatute, eſtabliſhing the Poſi- 
tive preſcription of heritable rights, expreſsly declared, that ſuch pre- 
ſcription ſhould militate againſt his Majeſty, it is impoſſible to doubt, 

| Qqq | that, | 
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that, when the legillature appears to have had under view the perſons 
againſt whom the negative preſcription ſhould not militate, that it would 
not have been declared in exprels terms, that the negative preſcription, 
introduced by the latter part of the ſtatute, ſhould not militate againſt 
the Crown, if it had been ſo intended by the legiſlature ; ; and when 
under the foreſaid circumſtances, the law is conceived in general terms, 
under the ſpecial exception of minority, it is plain that it was intended 
by the legiſlature to have a general effect. 

Neither can any argument ariſe in favour of the purſuers, from the 
circumſtance, that, by that ſtatute 1617, the poſitive preſcription 18 
declared expreſsly to run againſt his Majeſty; whereas, the prior ſta- 
tutes introducing the negative preſcription, are ſilent upon that point, 
and contain no ſuch declaration. The declaration in the ſtatute 1617, 
was properly infert, in order to prevent the very plea that is now main- 
tained by the purſuers. The ſtatute now founded upon by them, did 


not exiſt either at the date of the ſtatute 1469, or 1474; and there 


fore, it was ſufficient that theſe ſtatutes ſhould be conceived in general 
terms, without any exception. It did not occur to the legiſlature ag 
neceſſary to inſert a ſpecial proviſo, declaring that his Majeſty's right 
and property ſhould be governed by the laws calculated for the general 
good of the kingdom ; but, as the ſtatute now founded upon by the 
purſuers, was made anterior to the ſtatute eſtabliſhing the poſitive pre- 
ſcription; ſo, in order to prevent any doubt, whether that ſtatute would 
prevent preſcription from running againſt the Crown, it is declared, in 
expreſs terms, that the preſcription thereby eſtabliſhed, ſhould militate 
againſt the Crown, as well as againſt the ſubject : So that this anxious 
proviſion i in the ſtatute, does truly afford a firong argument in favour 
of the propoſition now maintained by the defender, as it ſhows, that 
in the queſtion of preſcription, the legiſlature did not mean to diſtin- 
guiſh betwixt the rights of the Crown, and the rights of the ſubject. 
And, indeed, there is no ſolid ground in reaſon for diſtinguiſhing' 
betwixt the caſe of the poſitive and negative preſcription. Both the 


one and the other was a proper and a falutary meaſure, and a general 
remedy wiſely calculated for the ſecurity of property, and quieting the 
minds of the ſubjects; and, therefore, the laws by which they were 
eſtabliſhed, ought to receive a liberal and extenſive conſtruction, 1 in or- 


der to attain the ends for which they were intended. 


In fine, as the ſtatutes eſtabliſhing the negative preſcription are ge- 
neral, without exception, farther than that of minority, the ſame muſt 
therefore run againſt the Crown; and; as the ſtatute 1600, founded 
on by the purſuers, does not apply to the caſe of the officers of the 


Crown neglecting to inititute proper actions for vindicating the rights 
of the Crown in due time, the purſuers cannot difference the preſent 
queſtion from the caſe that hath been ſo frequently determined by the 
Court, viz. that the reports of the ſub- commiſſioners are ſubject to de- 
reliction; and that, where a higher teind than the teind aſcertained by 
the report, has been paid for the ſpace of 40 years, the ſame is a clear 


abandon and dereliction upon the part of the heritor, aud is, of itſelf, 


2 ſufficient bar to a proceſs of approbation. 


But, 
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But, 240, Even were the Court of opinion, that the negative pre- 
ſeription did not run againſt the Crown, the defender, notwithſtand- 
ing, would be well founded in the defence of dereliction. The nega- 
tive preſcription ariſes merely non utendo. It runs by the creditor's ne- 
glecting to proſecute, or to take a proper document upon his right; 
whereas, dereliction does not ariſe merely non utends : — it 
has been found, and is now underſtood, that the reports of the ſub- 
commiſſioners are not liable to the negative preſcription ; but derelic- 
tion is founded on the act and deed of the heritor, acting inconſiſtent- 
ly with the decree he had obtained before the ſub-commiſſioners. 
Now, although the ſtatute 1600 ſhould be ſo conſtrued as to ap- 
ply to every caſe where the Crown ſuffers by the neglect of its officers, 
whether in the courſe of conducting cauſes, or of not raiſing the pro- 
er actions that are neceſſary for vindicating and aſcertaining the rights 
of the Crown; yet there is not a word in the ſtatute that will apply to 
acts of commiſſion. It clearly applies to omiſſions only; and, although 
the Crown is not to be hurt by the ſloth and negligence of its officers ; 
yet the defender hoped the plea would never be maintained, (far leſs 
ſuſtained by the Court) that the Crown 1s not to be bound, or that the 
rights of the Crown are not to be affected by its own acts and deeds, 
or the acts and deeds of thoſe that are properly authoriſed by the 
Crown. Where a greater ſum than the valued teinds, as aſcertained 
by the report of the ſub-commiſſioners, has been paid by thoſe in the 
right of the lands for the ſpace of 40 years, it eſtabliſhes a preſump- 
tion, juris et de jure, that the report of the ſub-commiſſioners had ne- 
ver been looked upon as the real and juſt value of the teinds; but that 
it had been abandoned, ab initio, by the parties intereſted in it; and 
that an approbation of-it had not been applied for, becauſe they knew 
that ſuch objections did lie againſt it, as would have been an effectual 
bar to the approbation, if the ſame had been applied for. This que- 
ſtion was accordingly fo determined by the Court in the 175 1, in the 
well known caſe, the Farl of Morton and Captain Stewart of Dun- 
earn, againſt the officers of ſtate and the Marquis of Tweedale ; and, 
in the very late caſe of Lord Elibank, againſt the officers of ſtate, the 
report of the ſub-commiſſioners was found in the hogſheads as well as 


the preſent, and yet the court ſuſtained the plea of dereliction, as ſuf- 


ficient to bar the approbation. And in this queſtion there is no ground, 
either in law or in reaſon, for diſtinguiſhing betwixt the caſe of the 
Crown and that of the ſubject. The ſtatute 1600, founded upon by 
the purſuers, is entirely foreign to this queſtion. 


The Court * affoilzied from the approbation.? | 
AQ. Lord Advgrate. - An. R. Macqucen. Clerk of temds. 
N. B. Vide deciſion, Stair, iſt February 1671, Ferguſon againſt pariſh- 


ioners of Kingarth. 9 
i 7 5 No. 
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XCVII. | December 16. 1773, 
Doctor ANDREW HERON of . 
Againſt 
Captain WILLIAM DICKSON of Ednam. 


ARRESTMENT or A PERSON, TILL CAUTION, Judicio gti, ny 
FOUND. 


One whoſe reſidence is not in this country, may be arreſted, when occaſion- 


ally here, without regard to his having a land-eflate in it, until he ball! 


And caution, judicio ſiſti, at the ſuit of a nalive, upon belief that he i 
going out of” the country, without his alledging, or giving oath of credulity, 
that his debtor is in meditatione fugæ, as in the caſe of reſidents. 


APTAIN DICKSON having a claim of debt againſt Dr Heron, 
applied by a petition to the ſheriff of Edinburgh, ſetting forth, 
That Dr Heron, a native of Scotland, but who, for ſome time, had 
reſided abroad, was debtor to James Dickſon of Ednam, now deceaſ- 
ed, in the ſum of L. 1 50 Sterling, by two promiſſory notes, to which 
the petitioner had right as executor teſtamentar, decerned and con- 
firmed to his uncle: That the ſaid two notes were not at preſent in 
his cuſtody, but in his repoſitories at Kelſo : That he had wrote fr 
them, and expected them in a few days; but that, in the mean time, 
he was ready to depone to the verity of the debt: That Dr Heron 
was at preſent, and, for fome time paſt, had been in this country, 
reſiding in and about Edinburgh, waiting, as the petitioner was in- 
formed, for an opportunity of again going abroad, ſo as to deprive 
him of the payment of the debt juſtly due to him; and the peti- 
tioner prayed the ſheriff © to conſider the premiſes; and, as the peti- 
tioner is ready to make oath on the facts above ſtated, to grant war- 
rant to apprehend and incarcerate the ſaid Dr Andrew Heron in the 
tolbooth of Edinburgh, therein to remain until he find caution, judi- 
cio Ali et judicatum folvi, in any action to be brought at the petition- 
er's inſtance againſt him, for payment of the above ſums; or to give 
ſuch relief in the premiſes as ſhall ſeem meet. 
Upon this petition being preſented to the ſheriff, the confirmed tel- 
tament, in which the aforeſaid two promiſſory notes are contained, was 
produced ; ; and Captain Dickſon emitted the following depofition : 


* That the ſaid two ſums were * reſting to the deceaſed James 
« Dickſon, 
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« Dickſon, at the time of his death, and are ftill unpaid ; and that he 


has good reaſon to believe, and is credibly informed, that the faid 
Pr Andrew Heron is about to leave this kingdom. 
The ſheriff thereupon granted warrant to apprehend and incarcerate 


in the tolbooth of Edinburgh, the perſon of the ſaid Dr Andrew He- 


ron, until he ſhould find caution, de judicio fi/tr, in common form. Dr 
Heron having been committed upon this warrant, preſented a bill of 
ſuſpenſion and liberation; and alſo a petition and complaint to the 


Court of Seſſion, complaining of theſe proceedings as illegal and op- 


preſſive: And the Court having paſſed the bill of ſuſpenſion, contain- 


ing warrant for liberation, without caution or conſignation, it was 


found unneceſſary to give any deliverance upon the complaint. 

Dr Heron ext inſtituted an action of oppreſſion and damages againft 
Captain Dickſon, on account of the foreſald impriſonment, which Was 
conjoined with the ſuſpenſion. And it was argued for the purſuer, 
Ino, That, at the date of this warrant for ſummary appreheniton, he 
had a landed eſtate in Scotland, which rendered him ſubject to the 
laws, and amenable to the courts of this country, by an ordinary ac- 
tion: That formerly his fixed reſidence having been in London, he 
had been in uſe to come to this country, to look after his eſtate, and 
certain law-{uits concerning it: but, for ſome time paſt, he had tæken 
up his refidence in the neighbourhood of Edinburgh, where he was 
apprehended upon this warrant. If then Dr Heron's reſidence in this 
country, and having an eſtate in this country, ſhall not be thought ſuf- 
ficient to protect him from ſummary incarceration, at the inſtance of 
every creditor that may take it into his head that he means to leave it, 
it does not occur in what circumſtances a perſon can be fafe who owes 
x ſhilling of debt, and whoſe buſineſs may at any time call him to go 
to London or elſewhere. Nay, it is not neceſlary that he ſhou'd have 


an intention to go elſewhere. It is enough that the creditor figures to 


himſelf that he has ſuch an intention, and is willing to make oath, 
chat he believes that his debtor has a journey of this kind in view, no 
matter whether to avoid payment of his debts or not. 

240, The warrant in queſtion was applied for againſt the purſuer, 
not upon the foot of his being a foreigner, for it does not ſay fo; 
on the contrary, makes him a native of Scotland; but is founded en- 
tirely upon the ſuppoſition of his intention to go abroad, whereby the 
Captain would be diſappointed of recovering his payment from him. 
This ſuppoſes him to have a forum in Scotland; but, that the effect of 
the deerce to be obtained againſt him, might be fruſtrated, by his rc- 
tiring out of the country. The caſe, therefore, docs not fall under 
the rule, with regard to foreigners, but under the rule laid down by 
Lord Bankton, b. i. tit. 23. $ 37, with regard to ſummary Warrants 
1aink che ſubjects cf this country, upon ſu! picion of nicditatio fligæ. 
Agreeably to which, in order to found Captain Dickſon in his appli- 
tation for a warrant 'of ſurnmary apprchenſon, he ovght to have been 
in condition to ſay, that Dr Heron was in meaitatione figæ; and he 
eught further to have ſhown ſome probable grounds of ſuſpicion of 


the deſigned fight, ſuch as privately diſpoſing of his furniture and 


eTes. But Captain Dickſon has not yet condeſcended on any circum- 
Kr TX | {tance 
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ſtance to juſtify the oath which he emitted before the ſheriff, bearing, 
that he had reaſon to believe, and was credibly informed, that the ſaid 
Dr Audrew Heron was about to leave this Kingdom, meaning thereby, 
that he was in medilatione fuge to withdraw ſuddenly from the king. 
dom, to diſappoint his creditors ; for in that way alone was the oath 
relevant to infer the concluſion. 
Pleaded for the defender: There is no foundation for damages in this 
caſe. Such warrants are well known in the law. If the debtor lives 
in Scotland, and does not intend to leave it, there is no occaſion for 
this remedy ; becauſe he can be convened at any time; but, where 
the debtor has not a fixed reſidence in this country, the creditor is en- 
titled to obtain from any magnitrate, within whoſe territory he may be 
found, a warrant to ſecure his perſon, until he find caution, jadicio ſili. 
It is no defence againſt fuch a demand, that he may have a land eſtate 
in Scotland; becauſe the law allows a creditor to have recourſe either 
to perſonal or real diligence againſt his debtor, whichever of them he 
may think proper to uſe ; and, indeed, in fmall debts particularly, per- 
ſonal diligence is by much the moſt expeditious method of operating 
payment. At the ſame time, it is ludicrous, in this cafe, for the pur- 
ſuer to lay ſo great ſtreſs upon the circumſtance of his having a landed 
eſtate in this country at the date of theſe proceedings, when the real 
ſtate of that matter is attended to: But holding the fact to be ſo, it 
was ſo much the eaſter for the purſuer to have found the caution re- 
quired, which was only judicio ſiſti, after he had refuſed to give Cap- 
_ tain Dickſon, who was acting, in diſcharge of his duty, as, executor, 
the ſame ſecurity which he owned he had granted to. other creditors 
over that eſtate. | | 
lt is not ſurpriſing that Captain Dickſon ſhould not have been per- 
fectly certain where the purſuer was born, as he gives contradictory 
accounts of this matter himſelf. But it is of no importance in this 
queſtion what country gave him birth. It was ſet forth in the peti- 
tion to the ſheriff, that his reſidence was abroad, that he was here oc- 
caſionally, and was about to leave the country, and that was ſufficient 
for the purpoſe. The purſuer has repeatedly ſaid, that he is an En- 
gliſhman, reſiding in London, which makes him, in the eye of the 
law, as much a foreigner, as if he had been born and reſided in Ja- 
_ | | | 
: Again, the oath emitted in this caſe was. ſufficient to juſtify the 
ſheriff's warrant. In queſtions of this kind, there is a material differ- 
- ence between the caſe of a perſon having his fixed reſidence within this 
kingdom, and that of a ftranger occaſionally here, having his fixed 
reſidence elſewhere. As to the former, it may be reaſonable, that, 
before a creditor obtain a ſummary warrant againſt his debtor, he 
ſhould be able to ſay, that he is in meditatione fugæ, in order to avoid 
payment of his debt. Where the debtor is only to leave the kingdom 
for a time, without any view of withdrawing himſelf, or his effects, 
from the diligence of his creditors, there is no good reaſon. why ſum- 
mary execution ſhould be granted againſt the perſon of the debtor ; but 
there is no occaſion to alledge and prove a meditatio fuge againſt one 


who has his reſidence in another country. A man's return ta the * 1 
| N 
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of his fixed reſidence, is prefumable, and it is lawful and allowable ; 
but, as creditors are entitled to attach the perſon of their debtor, in 


- order to force payment of what he owes ; and, as by leaving the king- 


dom, though lawfully, his perſon is withdrawn from the reach of his 
creditors' diligence, under the authority of the laws of this country ; 
ſo the creditor 1s entitled to. avail himſelf of the circumſtance of his 
finding his debtor in this kingdom, and to ſeize and lay hold of his 
perſon in a ſummary manner; as it is highly preſumable, that, if a 
previous charge were to be given, a perſon, whoſe reſidence was out of 
this kingdom, would not ſtay in this country till the days of the charge 
are elapſed: And a caſe, ſimilar to the preſent, occurred in the year 
1755, between John Herris merchant in Rotterdam, and Robert and 
ohn Lidderdales merchants in London. : 
The Court, without reſpect to origin, conſidered Dr Heron in the 


| firuation of a perſon not having a refidence here, but in England; 


and were of opinion, that a debtor's being owner of a land eſtate, does 
not protect his perſon from diligence, it being optional to his creditors 


which ditigence to uſe; 2d4ly, That it was a proper diſtin&ion that has 


been eſtabliſhed between the -caſe of perſons reſiding 1n this country, 
and perſons reſiding abroad, that, with regard to the latter, there was 
no neceſſity to alledge, or prove med:tatio fugæ, to found an applica- 


tion for a warrant of ſummary apprehenſion: And, therefore, 


« Afoilzied the defender from the proceſs of oppreſſion ;' and upon 


2 reclaiming bill and anſwers, adhered. 


Ad. Dean of Faculy, Solicitor General, lay Campbell. Alt. R. II. Ghee, Pat. Murray. 
4 Clerk, Prangle, | 
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No. XCVIII. „55 5 Decembor 16. 175 
UNIVERSITY f CLASCOW, 
FR 
ARCHIBALD HAMILTON of Reſtlall. 


ARRESTMENT ON A DEPENDENCE. 


Although a charger conſent to the paſſing ing of a bill of ſuſpenſion, and ob- 


tains a remit to diſcuſs the reaſons ſummarily, the charge, when turn- 
ed into a libel, makes a acpendence to found an arreſtment at his in- 


ance, until caution be found in common form. 


R HAMILTON of Roſehall having been ſerved with a charge of 
horning, upon an old general decree, obtained at the inſtance 


of the Univerſity, as titulars, for payment of a large ſum, as the a- 


mount of his bygone feinds, he preſented a bill of ſuſpenſion to the 


Court of Seſſion. The Univerſity conſented to the paſling of this bill, 
and gave in a petition for a remit to the Lord Ordinary, to diſcuſs the 
reaſons ſummarily on the bill ; which accordingly was granted, 

Some proceedings enſued before the Ordinary, who turned the charge 
into a libel; and Mr. Hamilton put in a condeſcendence, which the 
Univerſity were allowed to ſee, and an order made upon parties to be 
ready to debate. Meanwhile, the Univerſity preſented to the Lord 


Ordinary on the bills, a bill, ſetting forth the charge given to Mr Ha- 


milton for payment of his bygone teinds ; the bill of iuſpenſion that 
had been paſſed of this charge; remit to the Ordinary to diicuſs the 
reaſons ſummarily upon the "bill; ; and then proceeding as follows: 
Since which time, the ſaid proceſs of ſuſpenſion has been ſevera] 
© times called, and inſiſted in before the Lord Ordinary; but, through 
the oppoſition of the ſuſpender, is not yet come to a concluſion, as 
© the ſaid depending proceis of ſuſpenſion here to ſhew will teſtify ; ; 
* and the ſaid Archibald Hamilton knowing perfectly, &c.; and, 
therefore, praying for letters of arreſtmert, until caution be found, &c. 

Mr Hamilton the ſuſpender was in opulent circumſtances, which 
the chargers admitted to be the caſe; but alledged, that the dilatori- 
neſs of their party juſtiſied their taking this compulſory ſtep. But a 
doubt having occurred, whether, matters thus ſtanding, the Univerlity 
pvere entitled to letters of arrcitment againſt Mr Hamil:on, this point 
was made the ſubject of a report. 

Argued for the Univerſity : It is a matter of daily praQice to raiſe 


both inhibitions and arreſtments CN dependin actions; and as, in the 
7 7 
preſent 


6 


reſent caſe, there is clearly a depending proceſs, in which the Uni- 

verlity are inſiſting for decree for certain ſums of money; ſo it does 
not occur why they ſhould be denied the benefit of letters of arreſt- 
ment, in common for.n. All that is wanted for obtaining letters of 
arreſtment on a dependence, is to produce evidence that there is a de- 
endence ; and, accordingly, the deliverance, in theſe caſes, is in theſe 
words, N the Lords have ſeen the dependence within men- 
« tioned.” 

A dependence may be created in different ways, as well as by a 
executed ſummons. It may be created by ſummary petition, or by 
ſuſpenſion, or advocation ; and, when there is evidence produced of a 
depending proceſs, in whatſoever manner created, the party inſiſting in 
ſuch proceſs for payment of a ſum of money may apply for letters of 

arreſtment on the dependence. 

When a bill of ſuſpenſion is paſſed, and the letters expedited, the 
creditor calls for the ſuſpenſion, and demands decree for the ſums 
charged for; and, if delays occur, and interlocutors are pronounced, 
which prevent the Jetters being found orderly proceeved, or which 
turn the decree charged on into a libel, or which in any other way, 
render it a depending procels, the charger is entitled to obtain letters 
of arreſtment thereupon. In like manner, when a ſuſpenſion is paſſed 
of conſent, and the charger obtains a warrant to diſcuſs the reaſons on 
the bill, he then becomes Purſuer: or claimer, either of a ſum of mo- 
ney, or of the performance of a fact; and, accordingly, he may either 
have letters of arreſtment, or inhibition, upon the dependence thus 
created. 

Argued for Mr. Hamilton: There has been no intentional delay on 
his part; and the demand now made, is not in common form, but 
exira ordinem in every view, and wholly inconſiſtent with the former 
conduct of the Univerſity 1 in this ſuſpenſion. The Univerſity might 
have demanded conſignation, had not the charge been illegal, null, and 
void. The conſignation, however, is given up. The ſuſpenſion 18 
palled, when, in common form, caution was requiſite. This the Uni- 
verſity did not require. But they rather embraced that privilege, com- 
petent only to chargers, of applying for a warrant to diſcuſs the rea- 
ſons ſummarily on the bill; which, in law and practice, is held to be 
an expreſs renunciation, both of conſignation and caution; the Uni- 
verhity, therefore, are excluded by their own proper and recent act, 
and muſt be held in the ſame ſituation: as if conſignation had been 
made, or caution found; Stair, b. iv. tit. 52. H 20. 

The general poſition maintained by the Univerſity, takes it for 
granted, that, in every caſe where proceſs is commenced, letters of 
arreſtment may be uſed ; becauſe, in all of them, there is a depen- 
dence. But there are many proceſſes which are not the foundation of 
xrceſtment ; nor 18 it granted, as it would be ruinous and unequal to 
debtors, e. g. in actions ad fuactum Fraſtand um, in all dert ac- 


tions, and in reductions. The depending ation, therefore, or the © above 


* Vependence,” ſo far as to found an arreſtment, is, by the law and in- 
variable practice, underſtood to be a fammons executed againſt a debtor 


for a liquid debt; and letters of arreſtment on ſuch actions, depending 
S585: before 
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before the Court of Seſſion, are iſſued by deliverance of the Lords, up- 
on a bill, ſettrag forth ſo much of the libel and concluſions as explain 
the nature and tendency of the action, and the amount of the debt and 
expences demanded. Along with this bill, the ſummons and execy. 
tion are produced. The deliverance on the back of the bill is in theſe 
terms, * fat wt petilur: Becauſe the Lords have ſeen the dependence 
within mentioned,” z. e. the ſummons containing the amount of the 
debt demanded. To carry it further will be a novelty, and is unpre. 
cedented. | 

A ſuſpenſion is the very reverſe of ſuch dependence; becauſe, both 
in propriety of language, and in the law, it is a ſtop of all payment 
and execution, and a virtual reduction. For fuch is the will of a ſuſ- 
penſion.— The Lords have ſuſpended, and hereby ſuſpend the fore- 
« faid letters and charge, hail effect and execution thereof, grounds 
© whereupon the ſame proceeded upon the ſaid complainers, diſchar- 
ging hereby all officers and meſſengers at arms, of all putting of the 
« ſaid letters to any further execution againſt them, and of their offices 


in that part in time coming.” 


N. B. The clerk of the bills being called, he informed the court, that 
there was no inſtance of an arreſtment granted on a dependence, by way 
of ſuſpenſion ; but the practice was, to iſſue an arreſtment on the ground 
of debt ; ſo that the queſtion was entirely new, and came to be deter- 
mined upon principles. — Here, the circumſtance of the charge having 
been turned into a libel, was what chiefly weighed with the court, to- 
gether with an ob/ervation on the bench, That a ſuſpenſion was not a 
ſtay of diligence, ſave againſt the perſon only, though, if nimious di- 
ligence were uſed, it could be checked: That, where a warrant to dif- 
cuſs the reaſons ſummarily is applied for, that indeed is paſſing from 
caution, to avoid delay; but is not a paſſing from the other aids of 
law; and, where the charge is turned into a hbel, the point becomes 
much clearer, than in the caie where the letters are expede, and cau- 
tion found, as there is an end of the charge, and a dependence created 
in the former caſe, on which arreſtment muſt be competent; and, 
laſily, That it is no good reaſon to deny arreitment on the dependence, 
becauſe it may be got upon the ground of debt; for that it may be of 
conſequence to have this remedy, where the ground of debt is of ſuch 
a nature that diligence cannot be had upon it. 


The following deliverance was given: * The Lord Ordinary, after WM 
* adviting with the Lords, finds, That, in this caſe, this bill ſhouic | 
be paſled, becauſe the Lords have ſeen the dependence. 1 


5 i 
AQ. Ro. Cullen. Alt. Da. Datrymple. Reporter Pifour, Ordinary on the bills. N 
| | 
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No. XCIX. | January 13. 1774. 
WILLIAM 6 7 E E Z. 
Assiaft 
THOMAS and DAVID STEELS. 
H O M O L O G AT 1 0 N. 


Where there is one deed for one ſum, in favour of more perſons, ex eadem 
cauſa, payment made in part, though not to every one of them, * 50 
mo. ogation of the whole. 


HOMAS STEEL of Neitherhouſe, the father of theſe par- 
ties, by a deed, executed the 29th June 1764, for the love and 
favour he bore to James, Thomas, and David Steels, his children, did, 
with the ſpecial advice and conſent of William Steel, his eldeſt lawful 
ſon ; and the ſaid William Steel for himſelf, and they both, bound 
them, their heirs, &c. jointly and ſeverally, to make payment to the 
ſaid James, Thomas, and David Steels, equally between them, of the ſum 
of 6000 merks, Scots money, at the firſt term of Whitſunday or Mar- 


|  tinmas after the deceaſe of the ſaid Thomas Steel, with penalty and 


annualrent, &c. ; which ſum of 60co merks is thereby declared to be 
over and above the executry that will fall to them through the death 
of the ſaid Thomas Steel: As alſo, they bound themſelves to make 
payment of an annuity of L. 3o, Scots money, to Anne Weir, ſpouſe 
to the ſaid Thomas Steel, while the ſhould remain a widow, after his de- 
ceaſe, beſides the proviſions | in her favour by the contract of marriage. 

William Steel, the eldeſt fon, within the quadriennium ute, inſti- 
tuted à reduction againſt his two ſurviving brothers, Thomas and Da- 
vid, James being by this time dead, to have the ſaid bond ſet aſide, as 
having been elicited from his father while on death-bed, and quoad him, 
only ſigned by one notary, before two witneſſes, and from the purſuer 
himſelf, while he was under age, to his enorm hurt and leſion; eſpe- 
cially conſidering the ſmallneſs of the land-eſtate he derived from his 
father, attended with to many burdens, and that his younger bro- 
thers were aliunde provided to the whole of the father's executry, 
which was conſiderable. 


Cljcaed for the defenders : That the md under challenge had beca 


homologated by the purſuer after his majority, by payment of the ad- 


ditional annuity to his mother, and of the annualrents of the ſums pro- 
vided to the younger children, and that, on that account, he was barred 


from ſetting aſide the bond. And the Lord Ordinary, upon conſi- 


* dering the debate, and the receipts of payment produced, whereby 
| of 
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© it 8 that William Steel, purſuer, made ſundry payments to and 
for the defenders, after his majority, repelled the reaſons of reduc. 
* tion, and aſſoilzied the deſenders.“ 


Pleaded in a reclaiming bill, upon the point of homologation : PR 


the bond is intrinſically null and void, acts of homologation are not 
ſufficient to ſupport it. In ſo far as the purſuer made payments after 
is majority, the * may be entitled to avail themſelves of theſe 
payments, ſo as not to be liable in repetition; but becauſe a man made 
payments, voluntarily of part of a ſum conſtituted by a null obligation, 
and to perform which he could not be compelled, there ſeems to be no 
good reaſon why the payment of a part thould bind him in payment 
of the whole, if thereafter he ſhould find it an expedient meaſure to 
ſtop Bort: and, agreeably thereto, it ſeems to have been determined, 
Jn ze 1726, Katharine Harvey againſt Gordon; vide alio, 3oth June 
58, Ferguſon againſt MPherfon. 

The plea of bomologation! is, at the beſt, but an unfavourable plea, 
as the tendency of it is indirecily to ſabject a perſon to a debt or obli- 
gation, by a preiumed conſent, to which otherwife the perſon was not 
liable: For that reaſon it is, that homologation is never preſumed, when 
the act or deed from w hich it 18 inferred, can be attributed to another 
cauſe. And, for the ſame reafon, it is not to be extended farther, than 
the implied conſent ariſing from the act or deed of homologation, 
muſt neceſſarily carry it. In the preſent caſe, by the conception of 
the bond in queſtion, James, Thomas, and David Steels, upon the 
death of their father, were each of them creditor for one third of that 
ſum ; and the one "OF no more connection with the other, than if a 


ſeparate obligation had been taken, payable to each of them, for the 


fum of 2000 merks. 

In this view, it is very clear, that any act inferring an approbation 
or homologation of the obligation conceived in favour of any one of the 
brothers, could never be underſtood as an approbation of the ſeparate 
obligation which he had granted to the other two brothers. Where 
an undoubted good objection did lie againſt all and each of the obli- 
gations he came under, it was res mere voluntatis in him, either to 
lay hold of the objection, or to depart from it. His pleading the ob- 
jection againſt any one of his brothers, laid him under no obligation or 
neceſſity to plead it againſt the other two; and, by the ſame rule, his 
voluntarily fulfilling kis obligation in favour of any one of his brothers, 
does by no means neceſſarily import an approbation of it as to the 
other two brothers. 

This would clearly be the caſe, if three ſeparate obligations had 
been granted to his three brothers; and it does not occur how it can 
make any difference, when, though in one deed, the right of each 
brother is ſeparately and diſtinctly aſcertained. A document taken by 
any one of the brethers for a ſhare of the debt, would not ſave the 
intereſt of the ther two from preſcription; nor would a payment 


mote by the purſvcr to one of the brothers, be held as a document of 
interruption, evocd the intereſt of the other two; and, if ſo, the pur- 


ſuer can d ſcover no principle upon which it can be maintained, that 


the purſucr's waving the objeQion that lay againſt the bond, as to ore 
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of his brothers, and ſo far conferring favour upon him, ſhould im- 

ort a waver of his objections againſt the bond, as to the other two 
creditors. | | | | Wo 

In fine,' the payments which the purſuer made voluntarily, and 
which he was not obliged to make, cannot lay him under an obliga- 
tion to make any further payments to any of his brothers. But, at 
any rate, this is perfectly clear, that the payments which the purſuer 
made on account of two of his brothers, Thomas and David, whatever 
effect theſe payments may have as to the ſupporting their right and 
intereſt in the bond, can never tie him down to depart from the ob- 
jection he had againſt it, quad the ſhare of his deceaſed brother James, 
whoſe right he did not acknowledge by payment, or by any a& or 
deed after majority. | 

Anſwered: The defender's homologation of his father's ſettlement, 


to which he was himſelf a party, after he became of age, by making 


payment to- his brothers, or their mother upon their account, (ſhe hav- 
ing been appointed one of their tutors) muſt effectually bar him from 


bringing any challenge of it now, and muſt render it equally valid as 


if he had been of perfect age when it was executed. 
The purſuer, indeed, contends, that the deed under-challenge is in- 


trinſically null and void; and, therefore, cannot be ſupported by any 
acts of homologation, and appeals to two deciſions : But neither of 


theſe deciſions are in the leaſt applicable to the preſent caſe. The 
deed to which Katharine Harvey was made a party, was abſolutely 


null and void, groad her, in reſpect ſhe was under pupillarity at the 


time, and was, of courſe, incapable of acting for herſelf in any ſhape : 
And, in the caſe of Ferguſon, the indenture was likewiſe null and void; 
or, at leaſt, could only be ſuſtained as an obligation to the extent of 
L. 100 Scots, in reſpect it was only ſubſcribed by one notary : But the 


bond of proviſion now in queſtion, was by no means null, either guoad 
the purſuer or his father. If the purſuer had not concurred in grant- 


ing it, he might, perhaps, have challenged it upon the head of death- 
bed ; but-that ground of challenge was entirely cut off, by his ſigning 


it himſelf ; and, though it might have been competent to him to have 


ſet aſide his concurrence upon the head of minority and leſion, if he 
had not ratified it after his majority; yet {till it was not on that ac- 
count null and void ; becauſe he, at that time, was equally capable to 


grant a deed of that ſort, as if he had been of full age. 


2do, The deed in queſtion does not contain ſeparate obligations in 
favour of each of the younger children, but one obligation, to the a- 
mount of 6000 merks, in favour of them all; ſo that payment to one 
muſt be conſidered as an acknowledgment or homoiogation of the deed 
guoad the whole. And ſo it was expreſsly found, January 1686, Er- 
ikine againſt Erſkine, which is thus marked in the Dictionary: One 
© upon death-bed having executed a bond of proviſion, in favour of 
his younger children, payment made by the heir to ſome of the 
children, found a homologation as to the reſt.” That a document 
taken by any one of the brothers for his ſhare of the debt, would not 
ſave the intereſt of the other two from preſcription, is nothing to the 
purpoſe, One of three creditors, in an obligation, may neglect to 
T4 demand 
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demand what is due to him; and as in that caſe, he is ſuppoſed to 
have rel'nquiſhed his claim, he can no longer inſiſt in it, although the 
© her two have taken care to preſerve their claims: But ee by one 
oL. ga ion, an individual becomes debtor to three or more creditors, 
his making payment to one of them, muſt infer an homologation of 
the deed quoqd the whole; becauſe, by ſo doing, he acknowledges it 

to be a juſt deed, and departs from any objection that might lie againk 

| it in point of form. 

| 3170, Although the purſuer doe now acknowledge his having made 
payments after his majority to the two defenders, and only diſputes his 
having made payments after that time, to his brother James; 3 and, 
therefore, inſiſts that he cannot be liable in payment of what is Ail 
due to James, his mode of conducting the cauſe before the Lord Ordi- 
nary was very different. His plea was then directed againſt the ſhares 
of the two defenders ; and he accordingly admitted, that he had made 
payments, after his majority, to his brother James. That he cannot 
now be allowed to retract. But it is the leis neceſſary to inſiſt upon 
this point, fince the payments made to their mother, on her own, and 
the defenders account, muſt be conſidered as a homologation of the 
bond in totum; and mat. therefore, equally bar the purſuer from 
bringing it under challenge, ſo far as concerns the intereſt of his brc- 
ther James. 

* The Court adhered to the Lord Ci, s interlocutor.” 


AQ. R. Macqueen. Alt. Wight. Clerk, Tait. 


No. C. January 14. 1774. 


YOU NCE R CHILDREN of the deceaſed James Crawfurd mer- 
chant in Rotterdam, 


Againſt 
PATRICK CRAWFURD, his eldeſt Son. 


FOREIGN. 


A deed of ſettlement, in \ teflamentary form, executed in Holland, according 
to the law of that country, has not more Mett than a deed of the ſame kind, 
executed in Scotland, would habe; and therefore, is not ſufficient to con- 


vey heritable [ubjes 2 ctuated within Scotland. 


his death, executed a laſt will and teſtament, in the Dutch form, 


the trantſation of which is in the following words : * On the 13th No- 
| 0 vember 


em CRAWFURD, merchant in Rotterdam, ſome years before 
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vember 1760, before me, Adrian Schadee, nbtary public at Rotter- 
dam, and in the preſence of the wi tneſſes herein after mentioned, 
appeared Mr James Crawfurd, merchant in this city, unto me notary 
known, widower of Mrs Eliſabeth Andrew, being willing, and in a 
0 capacity to diſpoſe, by laſt will, of his woridly goods; and declaring 
in the firſt place, to revoke and annul - all tettaments, codicils, and 
other deeds of laſt wills by him, this a appearer, paſicd before the day 
© and date hereof, counting all the ſame as if they never had been made; 
and now coming to diſpoſe of anew, he, the ſaid teſtator, doth here- 
by declare to nominate and appoint, for his whole and ſole heirs and 
© heirefles, his children, named Patrick Crawfurd, Eliſabeth Hunter- 
« Crawfurd, &c. jointly each of them in an cqual hare of all the goods 
as well real as perſonal, actions and credits, money, dues and de- 
mands, where the ſame might be ſituated, none 2 excepted, with full 
© right of inheritance,” &c. - 

The will thereafter proceeds to appoint executors, guardians, and 
adminiſtrators to his children; and, after reſerving a power to alter, 
concludes in theſe words: All erik. afore-written, being read over 
to the ſaid teſtator, he declares the ſame to be his laſt will and teſta- 
ment; deſiring, that, after his deceaſe, the fame ſhall take effect, and 
be obſerved, either as a teſtament, codici], regulation, from a father 
* amongſt his children, how the ſame might be called, and might bet 
« avail, though all what is needful had not been obſerved herein. 

This will was not ſigned by Mr Crawfurd himſelf; but reduced into 


the form of an inſtrument by a notary, and ſigned by him. 


The eſtate which Mr Crawfurd left at his death, was very conſider- 
able; the bulk of it was either moveable, or was veſted in heritable 
bonds, taken payable to his children MW equally ſhare and ſhare 
alike. 

The only heritable eſtate which ke left, not provided to his children 
equally, otherwiſe than by the foreſaid will, was, Ino, Two-eight parts 
of a leaſe of the mines of Wanlokhead, belonging in property to the 
Duke of Queenſberry ; 24, The lands of Bogangreen ; and, 3/0, 
Some houſes in the town of Irvine. 

Mr Crawfurd's younger children (four ſons and four daughters) and 
their guardians, brought an action before this Court, againſt Patrick 
Crawfurd his eldeſt ſon, and heir at law, concluding to have it found 
and declared, that the lands of Bogangreen, and two-eight ſhares of 
the leaſe before mentioned, and the whole other heritable ſubjects 
which belonged to Mr Crawfurd at the time of his death, did, in vir- 
tue of his ſettlement, devolve upon all his children equally ; and that 
the defender ought therefore to be decerned to make up proper titics 
in his perſon to the feveral heritable ſubjects, and to denude in favour 
of the purſuers reſpectively, of the ſhares belonging to them. 

The firſt point argued for the defender was: Whether the deed in 
queſtion was even effectual, by the law of Scotland, to carry move- 
ables ſituated there, as being only an inftrument extended by a notary, 
which could not be viewed in any other light than as a proof of a 
nuncupative will executed by Mr Crawfurd ; which, wherever it is 


executed, cannot have the effect to convey ſubjects in Scotland, be- 
yond 
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yond L. 100 Scots ; the objeAion to ſuch will being not the want of 
evidence, but that writing is eſſential, by the law of Scotland, to the | 


conſtitution of a teſtament. and + that writing muſt be the deed of the 

teſtator himſelf, and not of a third party. This queſtion, however, 

was yielded to be of little importance to the iſſue, as the defender 

claimed no intereſt in the moveables ; and the purſuers, independent 

of this ſettlement, would take the moveable eſtate equally, as neareſt 
in kin to their father. 

But, 240, Suppoſing the foreſaid writing ſhould be thought effeCtua] 
to carry Mr : Crawfurd's moveable eſtate in Scotland, the defender 
maintained it to be a clear caſe, that it is not effectual to carry his he- 
ritage in Scotland. It can be no more effectual for that end, than if 
the deed had been, executed in Scotland; and it is a clear principle in 

the law of Scotland, that heritage cannot be conveyed by teſtament. 

Anſwered : By the conitas gentium, and which, by univerſal conſent, 

is now become a principle of the law of nations, deeds executed, Benn. 
dum leges loct, axe probative and effectual, even in other countries where 
different forms* might have been requiſite, had they been executed 


there; and, as the eſtabliſhed mode of teſtamentary ſettlements, by the 


laws of Holand. is that of being: executed in the form of a public in- 
ſtrument, it Rey have its effect in other ſtates where different ſolem- 


nitics obtain. Neceſſity requires it ſhould be ſo, it being impoſſible to 
{foreſee where the effects may be ſituated at the teſtator's death; ſo that, 


were his hands to be tied up from diſpoſing of theſe by deeds: of any 
other form and tenor than ſuch as would be requiſite by the laws of 
the country where the effects happen to be when the teſtator dies, it 
would require as many wills, of different forms, as the laws of the ſev- 
eral countries may preſcribe; and, as experience proved how noxious 
a principle this would be, the jzs gentium has eſtabliſhed it to be a ge- 
neral rule, whether, ex jz/titia or comitate, is immaterial, that deeds exe- 


cuted ſecundum leges loci ſhall be probative and effectual in other coun- 


tries and ſtates, u the effects ſituated there. 

It is, therefore, a jeſt to pretend, that this ſettlement, indiſputably 
executed fecundum leges Hollandiæ, ſhould only be conſidered as a nun- 
cupative teſlament; and as ſuch, unavailable by the laws of Scotland, 
beyond the ſum of L. 100 Scots. 

Taking it, therefore, for a good will, the Seoul: point for conſide- 
ration is, What ſubjects and effects are thereby conveyed ? 


That the whole eſtate, real and perſonal, was meant to be thereby 


carried, is undeniable; and, as the teſtator never made any alteration 
thereof, it ſhews his determined purpoſe, that it ſhould be the rule for 
regulating the ſucceſſion and diſtribution among his children, as well 
as his own reliance, that the ſettlement itſelf was valid. Hence, there 
is here no guaſtio voluntatis, The only queſtion is, Whether the will 
is effeQtual to carry the heritable ſubjects in Scotland? That, in our 
neighbouring country, it would be available to carry land rights, Is 


undoubted ; and it is believed to be now the law of moſt commercial 


nations, that the whole eſtate ſhould be conveyable by will, without 
diſtinction, of what particulars the eſtate : conſiſts, upon this general 


Power 


Principle, That unufquifque ret ſuæ e, eames et arbiter ; and that the 
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power of diſpoſal, whether ter vivos, or to take cſſect aſter his death, 
is inherent in property. | 
As the law of Scotland cannot regulate the form or effect of deeds 

executed in another country, /ecundum leges loci, if teſtaments, by the 
law of Holland, executed in liege pouſtic, years before the teſtator's 
death, are not, Adlione juris, conſidered as granted on death-bed, they 
ought to be equally effectual in this country, ſo far at leaſt as to impoſe 
an obligation upon the heir, to complete the titles in his perſon, in the 
form and manner preſcribed by the laws of Scotland, as a Adeacommiſſ. 
upon the heir, to denude thereof, in favour of that party for whoſe be- 
hoof it was intended. | =. 

| Replied: The general rule founded on by the purſuers, does on y 
hold in fo far as reſpects perſonal contracts or obligations, or the tranſ- 
miſſion of moveables; for, as to the tranſmiſſion of heritage, it is a 
rule eſtabliſhed not only by the laws of this country, but of every o- 
ther country known to the defender, that the tranſmiſſion thereof muſt 
be regulated by the laws of the country where the ſubjects are ſituated. 
And ſo it was determined, gth December 1623, Henderſons againſt 
Murray, 3d July 1634, Melvil againſt Drummond.—lf the deed is not 
probative by the law of Scotland; or, if the forms required by the law 
of Scotland, in the tranſmiſſion of heritage, are not obſerved, the deed 
can have no effect, although it were formal and probative by the laws 
of the country where the deed was executed; and, in like manner, ir 
any relevant ground of challenge did ly againſt the deed by the laws of 
the country where the ſubject is ſituated, ſuch ground of challenge will 
ftrike againſt the deed, although no ſuch challenge did ly by the laws 
of the country where the deed was executed. Thus, for example, if a 
man living in England, ſhould, on death-bed, diſpone his heritage fitu- 


ated in Scotland, ſuch diſpoſition ſhould be clearly reducible, ex capire 


ef; and ſo it was determined, both by this Court and the Houle of 
Peers, in the late queſtion between the Earl of Morton and his brother. 
For the ſame reaſon, a teſtament executed in England, would not be 
available to carry heritage in Scotland; and therefore, although the 
deed in queſtion were to be conſidered as a teſtament duly executed and 
ſigned by the teſtator himſelf; yet it can have no effect to carry heri- 
table ſubjects ſituated in Scotland. It is not ſufficient to ſay, that ſuch 
was the will of the defun&t. Will and intention, when not properly 
carried into execution, can have no effect. 


The Court found, that the deed libelled on, is not ſufficient to 
* convey heritable ſubjects ſituated within Scotland.” 


AA. Dean of Faculty, Alt. K. NL. teen. Reporter, Hailes. Clerk, Campbell. 
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Colonel RO BER 7 5K E N E of Halyards, 
455 
FAMES SIMPSON of Maw. 
THIRLAGE—PRESCRIPTION. 


The plea of the negative preſcription, founded upon only a partial poſſeſ- 
fron having been had 5 »y the dominant tenement, not admiſſivle to limit 
the extent of a thirlage of omaia grana creſcentia, conſtituted by writ, 
where the obligation of thirlage, as originally conſtituted, has been repeat- 
ed in the ſucceſſive inveſtitures of the ſervient tenement, the lateſt wheres, 
in favour of the defender himſelf, was much within the years of pre- 


de 


Va feu-charter granted by Sir William Bruce of Kinroſs, to John 
White, 1677, of the lands of Maw and Carſe, now belonging to 
James Simpſon defender, theſe lands were aſtricted to the mill of Kin- 
roſs, as to the grana creſcentia. In the renewed charters granted to the 
owners of theſe lands, they were aſtricted to another mill erected by 


Sir William Bruce, called the mill of Burngrange, likewiſe for omni 


grana creſcentia. The-eſtate of Burngrange was afterwards fold by the 
family of Kinroſs; and Colonel Skene having lately acquired right to 
the property of this eſtate and the mill, inſiſted that Simpſon's lands 
were aſtricted for the whole growing corns, and brought a proceſs of 
abſtracted muſtures againſt him and ſeveral others. 

There was produced by the defender Simpſon, the original feu- 
charter, granted by Sir William Bruce to John White; and, 2dly, A 
precept of clare conſtat, in 1760, by Sir John Bruce of Kinroſs, in favour 
of the defender himſelf, as heir to his grandfather ; which precept con- 
tains the following claufe : * As alſo carrying all grain growing on ſaid 
lands, to my mill of Burngrange, feed and teind excepted, and there 
* paying the multures and knaveſhip, with the dry multures, and other 
| © ſervices at ſaid mill, uſed and wont; and alſo paying to the mill 
* of Kinroſs, the dry 'multures, and other ſervices due and payable 
to the ſaid mill, conform to uſe and wont.“ And the Lord Ordi- 
nary pronounced the following interlocutor: Finds, that the lands 
© of the following perſons, by their own title-deeds produced, are ex- 

preſsly thirled to the purſuer's mill, for the whole gran creſcentia, 
to wit, the lands of James Simpſon, &c. Finds, that they 3 . 
offerec 
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« offered any ſufficient condeſcendence in fact, or ground in law, to 


limit the aſtrictions ſo conſtituted and repeated in the titles to their 


lands, &c. | | 

Pleaded for Simpſon in a reclaiming bill: It is a rule quite eftabliſh- 
ed, that all ſervitudes may be loſt aon utendo, and immunity from them 
acquired by preſcription. The purſuer ſeemed to admit this doctrine 
in general; but urged, that ſervitudes conſtituted by one's title-deeds, 
were an exception from this rule, and could not be loſt by the ne- 


gative preſcription ; for that none could preſcribe againſt their own 


title. 
But this diſtinction is not well founded. The purſuer, in this plea, 


is confounding the nature of two preſcriptions, the poſitive and nega- 
tive. In the former, it is impoſſible that one can preſcribe againſt his 
title; for this reaſon, that a title is abſolutely neceſſary for that kind 
of preſcription. But the negative preſcription ſtands on a very differ- 
ent foot. It is founded upon a preſumed dereliction on the part of the 
creditor, in the right, whatever it is; and, as a ſervitude, conſtituted 
by the character of the ſervient tenement, may be derelinquiſhed as wel! 
as any other, it ſeems to follow, of neceſſary conſequence, that it may 
be cut off by the negative preſcription. The caſe, Graham of 
Douglaſtoun againſt Douglas, 7th February 1735, ſtated in the Dict. 
vol. 2. p. 100. is a deciſion directly in point. And, indeed, if a ſervi- 
tude of this kind might be renounced, it ſeems to be an unavoidable con- 
ſequence, that it may be derelinquiſhed, or fall by the negative pre- 
ſcription ; for dereliction is nothing more than a tacit cr preſumed re- 
nunclation. ; 

If a ſervitude of this kind may be cut off by the negative preſcription 
in whole, it ſeems to follow, that it may likewiſe be cut off in part. So, 
indeed, it is expreſsly laid down by all the writers upon our law; 
Erſkine, b. 11. tit. 10. § 37.; and, therefore, though the defender's 
lands had been originally thirled to the mill of Burngrange, for omnia 
grana creſcentia; yet as, by the conſtant practice, not only beyond the 
years of preſcription, but immemorial, the proprictors and poſſeſſors of 


his lands have never manufactured more at this mill, than what was 


uſed for family-uſe, the ſervitude has thereby ſuffered” a reſtriction. 
He has acquired an immunity from the multures of the ſurplus corns. 
—The defender knows, that abſtractions have no effect in queſtions, 
either with regard to the conſtitution or deſtitution of the ſervitude by 
preſcription. But this caſe cannot fall under the character of abſtrac- 
tions. Theſe are clandeſtine, partial, and occaſional : But here the 
practice has been regular, avowed, and invariable ; and the diſtinction 
betwixt the grindable corns and growing corns, as uniformly obſery- 


ed, as if a ſervitude of the firſt kind only had been conſtituted from the 


eginning. | 
Anſwered: It is inconceivable what aid the plea of preſcription can 


afford to the defender, or how it comes to be founded upon by him in 


the preſent caſe. It is admitted, that, in the original charter, the de- 
fender's lands were aſtricted for the whole growing corns; and that, 
in every renewal of the inveſtiture, the ſame aſtriction is repeated. 


favour 


'Theprecept of clare conſtat, granted by Sir John Frace of Kinroſs, in 
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favour of the defender fo late as the 1760, contains a clauſe, aſtricting 
in the moſt explicit terms, the defender's lands to the mill of Burn. 
grange, for omnia grara creſcentia. Suppoſing, therefore, that the 
doctrine laid down with regard to preſcription of ſervitudes, were, in 
every reſpect, well founded, it would be time enough to plead that doc- 
trine after the expiry of the years of preſcription. And it muſt ap- 
pear rather premature, to plead preſcription before a fourth part of the 


years of preſcription is run.—But farther, the purſuer muſt {till be al. 


lowed to doubt, how far a vaſlal, who, by his charter, is thirled to a 
particular mill, can preſcribe an immunity from the thirlage, contrary 


to the tenor of his own charter. In the opinion of the writers upon 


the law of this country, a vaſlal, in fuch circumſtances, cannot acquire 
by preſcription, an immunity from the thirlage. And this doctrine 


has been adopted by the Court. In the cafe of MLeod of Muiraven- 
ſide, againſt his vaſlals, cited in Dict. vol. 2. p. 102. the queſtion was 


ſolemnly tried and determined : And there does not appear to be the 
ſmalleſt difference, in any particular, between this and the prelent 
caſe. h | 
In another view of the caſe, the plea of preſcription appears to be 
equally ill founded. The defender does not here contend for a total 
immunity from thirlage : but only that it ſhould be reſtricted to the 
grindable corns, which he admits the proprietors and poſſeſſors of his 
lands have always been in uſe to manufacture at the purſuer's mill, 
But there is no point more eſtabliſhed, than that when a thirlage is eſta- 
bliſhed by writ, the carrying part of the corns to the mill to which the 
lands are thirled, is ſufficient to interrupt preſcription as to the whole. 
This opinion Lord Stair lays down in the cleareſt terms, b. 2. tit. 
12. H 26. ; and conformably thereto, in a caſe obſerved by Durie, it 
was found in a thirlage of omnia grana creſcentia, eſtabliſhed by writ, 
that the defender having grinded a part of his corns at the mill to 
which he was thirled, this was ſufficient to ſuſtain the aſtriction for 


the whole, though there was a deſuetude for the reſt above the ſpace . 


of 40 years; 26th June 1635, Waughton againſt Home, The like 
judgment was pronounced in the caſe of MLeod of Muiravenſide a- 
gainſt his vaſſals, 25th July 1727, obſerved in the Dictionary, v. Pre- 
ſcription. 

Although, therefore, the years of preſcription were expired, and, 
although the allegation of the defender, that, paſt all memory, the 


oſſeſſors of theſe lands had only manufactured at this mill what was 
uſed for family-uſe, were to be held as true, the defence of preſcrip- 


tion muſt nevertheleſs appear to be ill founded, for the reaſons above 


ated. This defence does, in fact, reſolve into an admiſſion of the 


lihel ; and the Court never will permit the defender to take advantage 


of his own fraud, and, becauſe he may have abſtracted part of his 


own grain for ſome years paſt, to argue, that he can be no farther li- 
able than to the extent of what he has been in uſe of manufacturing 
at the mill. | 

Obſerved on the bench: This was not a thirlage created by a ſingle 
writing, againſt which preſcription will operate ; but an obligation up- 


on the heritor of theſe lands, to carry his whole growing corns to the 
| | | purſuer's 
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urſuer's mill, and pay multure, zwhich has been renewed in all the 
ſucceſſive titles of this eſtate, acknowledging their being ſubjected to 
ſuch thirlage : And here there is a new conſtitution, although the an- 
cient thirlage had been totally cut off by preſcription. Here too, it 
was ſtated, at the adviſing, that the family of Kinroſs were ſuperiors of 
both tenements, and liable in warrandice of the multures. 


The Court adhered to the Lord Ordinary's judgment.” 


Act. Al. Abercromby. Alt. Rolland. Clerk, Pringle. 


No. CII. January 28. 1774. 
DAVID RUSS E LL and others, feuers of Tranent. | 


Againſt 


he GOVERNOR and COMPANY of UNDERTAKERS 
for raiſing the Thames water in York-buildings, and others. 


RUNRIG-ACT 1695. cap. 38. 


i. Benefit of this ſtatute is competent to feuers even againſt their ſuperior, 
without regard to the circumſtance of ſome ꝙ the feuers, called as de- 
fenders, having their ſeveral properties in one plot, each by themſelves, 
ſurrounded by the lands lying runrig, (theſe particular feuers making 
no objection e e and although the runrig-lands lay in the neigb- 
bourhood of a borough of barony. II. Competent in the diviſion, to ſet 
off the ſhares of the parties on either fide of the town, as ſhall be moſt con- 
venient for the general intereſt, without regard to the previous local poſe 
(ion of individuals. 


IN che neighbourhood of Tranent, there is a tract of ground of a- 
1 bout 500 acres, partly belonging to feuers from the family of Win- 
ton, and partly to the York Building Company, as purchaſers of the 
forfeited eſtate of Winton, comprehending, inter alia, the barony and 
borough of Barony of Tranent. | 

As matters ſtood at preſent, there were in all twenty-ſix feuers of 
Tranent, vaſſals to the York Building Company, the original number 
being reduced from the rights of different feus or plots having come 
into one perſon. Of theſe, fourteen concurred in inſtituting an action 
againſt the ſaid Company, and the twelve reſiduary feuers, founding 
upon the act 1695; and, in reſpect that the purſuers lands lay runrig, 
or rundale, interjected with other conterminous lands belonging to the 

XxX defenders 


al ee 
— — — — x" 


Aen. 


5 — 


— . — hs 


am l r 
AACR 2D — — 3 


which is not the object of incloſing. 


( 266) 


defenders, concluding that the whole mould be meaſured, valued, and 


divided, and lands allocate d to each of them, 6 and toge- 


ther. 

The ferers, called as defenders, made no oppoſition, conſidering the 
meaſure to be for general benefit; but a keen oppoſition was main- 
tained upon the part of the York-building Company, on different 
grounds, 

Ia imine, it was objedted : That the action was only competent he. 
fore the ſheriff which the Lord Ordinary over-ruled ; and other ob- 
jections being then reſorted to, their import came to receive the Jjude- 
ment of the Court. 

I. Otbjefed to the title of the purſuers: That, being 1 hay have 
no title to carry on this aQion againſt their ſuperior, by whom theſe 


lands muſt have been originally given off in ſmall parcels z : although, 


perhaps, ſeveral parcels may, by progreſs, have come into the perſon 
of one proprietor. They cannot inſiſt againſt their own ſuperior, con- 
trary to the original intention, to lay together the whole parcels be- 
longing to each man x eſpeRively, for the purpoſes of incloſing upon 
the runrig act. 

Arfwered for the puriuers : Were this objection to have any weight, 
it would, in a great meaſure, put an end to the benefit of the runriz 
act ; for, it is believed, that, in moſt caſes where runrig lands do ex- 
iſt, they have originally been in the hands of one proprietor, and have 


come to be parcelled out in the manner ſuppoſed by theſe defenders, 
The ſame objection, therefore, of a tacit agreement, in the original 


mode of creating the run-rig-intereft, would occur in every cafe of a 
proceſs upon this act of parliament ; and were it competent to the ſu- 
perior to plead 3 it againſt his vaſſals ſuing a diviſion, it would be equal- 
ly competent to the vaffal againſt the ſuperior, or for one feuer to plead 
it againſt another feuer. But the very purport of the a& 1695 was 
to give redreſs againft all ſuch agreements and tranſactions, which had 
their origin in times of barbarity, when the inconveniences of fuch te- 
nures were not felt or perceived. The law has in view every caſe 
where the lands of different heritors lie runrig ; and the right of ac- 
tion is given to either party, (meaning heritors) without diſtinction, 
whether they are related in the character of ſuperiors, vaſſals, or any 
others whatever. The law ſays, Wherever there are ſuch lands, che ac- 
tion may be brought; and, therefore, vaſſals having lands runrig with 
their ſuperior, are within the oretiſe words of the act of parliament. 
Within theſe few Years, James Mill in Loch-hill, one of the defenders 
own feuers, brought an action againſt them, for having his lands ly 
ing runrig with theirs divided; and Oy the diviſion did taxc 
Lace. 

II. Oljefted © for the York-building Company : That this a&.ion-is 

altogether incompetent upon the run-rig act, upon two grounds; 2 


of hat the act only regards the caſe of heritors, in praedtts riſticis, 10 


conſiderable in extent, as to be the object of incloſing, but lying al- 
ternately intermixed, in ſuch a manner, that the ſame cannot be in- 
eloIe 3 "but it cannot apply to ſmall pots, of acres and half acre 


In 


= 


— — 5 


poſe of the preſent action to ſay, that there lay in the neighbourhood 
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In fupport of this propoſition, the defenders int referred to the 
preamble of the runrig ſtatute, as ſetting forth the ſole object of it 
to be the policy and improvement of the nation, by planting and in- 
cloſing, conform to the ſeveral laws and acts of parliament, before 


made thereanent, which were the acts 1661 and 1669, for the en- 


courzgement of planting and incloſing of grounds, and which concern- 
ed nothing elſe. Now, here it was ſaid there are many of theſe ſpots 
not the object of incloſing. 

Next, it was argued : That in the enaQting part of the runrig-aR, it 
being directed, that ſpecial regard be had to the manſion-houſes of 
the reſpective heritors, that the object of the act ſingly, was country e- 
ſtates, belonging to great heritors; and that the act cannot be applied 
to feuers living together in a borough, many of whom have only houſes 
and kail-yards, or little more. Again, That the act does not apply to 
the caſe of lands in the neighbourhood of boroughs ; in that it expreſs- 
ly provides and declares, that thir preſents ſhall not be extended to 
* borough and incorporated acres ; but that, notwithſtanding hereof, 
the ſame ſhall remain with the heritors to whom they belong, as if 
© no ſuch act had been made.“ Nor will the two caſes, Heritors of In- 
vereſk againſt James Miln, 13th November 1755, and Chalmer againſt 
Pew, July 29th, 1750, cited by the defenders, ſupport their plea ; for 
that theſe caſes only turned upon the queſtion, what was properly run- 
rig; but the objections of this being a diviſion, at the inſtance of vaſ- 
{als againſt ſuperiors, and a diviſion reſpecting borough lands, did not 
occur in thoſe cafes ; but are peculiar to the preſent. 

Laſtly, It would be a vain thing to divide lands in the neighhour- 
hood of a borough ; for that, ſuppoſing the diviſion made, and all the 
parts laid ſquare and proportionable, it would probably caſt up, in the 
tide of time, that the feuers might ſub- feu irregularly, or might ſucceed 


to one another's property lying ſeparate ; which would make a foun- 


dation for a repetition of the like action; io there would be no ſecurity 
for, nor permanency in property. 

Anſwered : The firſt obſervation from the preamble is a mere cri- 
ticiſm. There is no doubt that the policy and improvement of the 


country was the inductive cauſe of the act; but it is not ſurely from 


thence to be inferred, that every individual heritor in the runrig-eſtate, 
was to have ſuch a quantity of ground as to afford him a ſpacious in- 
cloſure after the diviſion. If the law were to be ſo conſtrued, no di- 
viſion could ever take place, if there was any one perſon had only ſuch 
an inconſiderable ſpot, as to render incloſing to him an object of no 
moment. The legiſlature had no ſuch idea. The intention was, either 
upon the act 1695, c. 23. concerning runrig-lands, or upon the o- 
ther act, concerning the diviſion of commonties, to bring the whole 
lands in the kingdom into a ſituation capable of incloſing and improve- 
ment; and the Court will not permit that intention to be defeated by 
critical objections. Several of the heritors, in this caſe, are poſſeſſed 
of conſiderable quantities; and, upon looking over the towns and vil- 
jages in our neighbouring country, nothing contributes more, either 
to their beauty, or the utility of the inhabitants, than the ſmall inclo- 
ſures with which they are ſurrounded. And it is ſufficient for the pur- 


of 
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of Tranent, 500 acres of valuable ground, ſo blended and intermixed 


together, as to be altogether incapable of improvement; but which, by 
diviſion, may be commodioully allotted for the manifeſt intereſt and 
great advantage of all concerned: And, as to this not being a prædium 
71/ticum, the purſuers muſt plainly confeſs, that they do not know what 
a predium ruſticum is, if 500 acres of arable ground do not fall under 
that deſcription. In ſhort, if the purſuers had been called upon to give 
an example of a proper runrig-eſtate, meant to be remedied by this aq 
of parliament, they could not have thought of ſo apt an example as the 
caſe in hand. | 
The obſervation founded upon the ena ing clauſe, likewiſe -pro- 
ceeds upon a miſapprehenſion of the ſtatute, and the original ſtate of 
the country. Formerly it was the cuſtom of every perſon occupied in 
the tillage of the ground, to gather themſelves together in villages, for 
their mutual ſupport and defence; ſo that the whole tenantry of an 
eſtate lived together in one place, and they betook themſelves to de- 
tached dwellings, or farm ſteadings, when the change in the manners 
of the country enabled them to do it with ſafety. Probably the town 
of Tranent was originally nothing elſe than the place of inhabitation, 
appropriated for the tenantry-upon the eſtate of Winton. It is, there- 
fore, very wild to ſuppoſe, that the act ſhould not apply, becauſe 


ſome of the proprietors or poſſeſſors of the land happen to live in a 


village. The enactment of the ſtatute is exceedingly juſt, that, in the 
diviſion of the lands, regard ſhould be had to the ſituation of manſion- 
houſes, when there are any upon the runrig-lands. But it is moR 
fallacious from thence to conclude, that the law did not mean to ap- 
ply to any caſe, except where there were manſion-houſes upon the 
land, 

Again, as to the act not being applicable to the caſe of acres in the 
neighbourhood of boroughs ; here too the meaning of the ftatute 1s 
miſunderſtood ; for, in no ſenſe 1s the town of Tranent a borough, in 
the terms of this act of parliament. When the law talks in general of 
boroughs, it always means royal boroughs ; and the meaning of the 


legiſlature, in this enactment, is nothing more, than that the lands held 


in burgage tenure, which, in fact, conſtitutes the fundamental exiſt- 
ence of the borough, ſhould not fall under either this act, or the act 
for the diviſion of commonties ; and accordingly the ſtatute does not 
talk of lands belonging to any borough whatever ; but it talks of bo- 
rough and incorporated acres, which is applicable only to the caſe of 
royal boroughs ; and, where the acres meant to be excepted, were the 
property not of individuals, but of the community itſelf, although 
perhaps, afterwards, in part parcelled out to individuals, holding by 
burgage tenure. All this has nothing to do with the caſe of the feuers 
of Tranent. There is no obligation upon theſe feuers to live in the 
town of Tranent, or to have any connection with it. In fact, ſome 
of them live at a conſiderable diſtance from it. They are independent 
landholders, as much as any other in the kingdom, And ſo little has 
this objection been underſtood to apply againſt a diviſion under this 
ſtatute, that very conſiderable tracts of ground, in the neighbourhood 
both af Invereik and Dalkeith, have been divided upon this ſtatute; 
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and yet the objection applied directly to theſe caſes, if ſuch an'objec- 
tion had been underſtood to exiſt.— The defenders, in this caſe, endea- 
your to enforce their argument, by making mention of feuers, with a 
| houſe and kail-yard, as they are called; but the purſuers know they 
have no connection with this cauſe ; nor are they, in any reſpect, par- 
ties to It. 

The defenders obſervation upon the two caſes quoted by the pur- 
ſuers, is ſo far true, as it takes notice of the peculiarities in this caſe ; 
for it is truly peculiar, in that the defenders are the firſt ſuperiors who 
ever oppoſed their vaſſals taking the lead in a matter of improvement; 
as. in all the caſes of diviſions of this kind which have hitherto occur- 
red, the oppoſition has come from the feuers, and not from the ſupe- 
rior : And perhaps, it is likewiſe true, that the objection ariſing from 
the lands lying in the neighbourhood of a village, has the merit of no- 
velty ; but the purſuers do not apprehend, that, for that reaſon, it will 


have greater weight, becauſe that, in the execution of a right which 


has now ſubſiſted for near a century, the objection has appeared ſo ill 
founded, as never to be ſtated; although many opportunities muſt 


have occurred, when it might have been ſtated. At the ſame time, the 
purſuers muſt be forgiven to think, that the caſes of Miln and Chal- 


mers are extremely applicable to the preſent caſe : That of Miln is 
directly in point to the next branch of this argument; and both of 


them, by repelling objections, which had more force in them than any 
now offered, clearly ſhow the liberal principles by which the Court 


are actuated in the conſtruction of this law, very adverſe to the ſpirit 
which the York-Building Company breathe out in all their objections. 

Laſtly, Wherever lands are fought to be divided upon this act, it is 
no doubt a thing poſſible, however improbable, 1n the higheſt degree, 
that, after a diviſion is once completed, the property of the different 
heritors may, by ſome ſtrange concurrence of circumſtances, be again 


ſo interſperſed together in alternate ridges, detached pieces, and con- 


fuſed irregular forms, as to render a ſecond diviſion neceſſary. And, 
were the bare poſſibility of this event to be ſuſtained as a good defence 
againſt an action of this kind, every perſon mult ſee that there could 
be no ſuch a thing as a diviſion upon the act 1695, where any one of 
the parties concerned was either ſo ill humoured or ſo ill adviſed as to 
make the objection. In the preſent caſe, theſe pretended fears of the York 
Building Company, are groundleſs and chimerical to the laſt degree. 
The feuers of Tranent are too fully ſenſible of the advantage ariſing 
from their having their properties, ſuch as they are, laid together in a 
commodious form, to be in danger of falling back into that confuſed in- 
extricable mode of poſſeſſion, which it is the purpole of the preſent ac- 
tion to aboliſh. In a courſe of ages, their properties may, no doubt, be 
ſubdivided ; but then, the ſubdiviſions will infallibly be made in com- 
pact and commodious figures, ſo as never more to require the aſſiſtance 
of the act 1695. ES 1 

The /econd ground of objection on the head of zncompetency, urged 
for the defenders, was, that the act 1695 does not authoriſe the divi- 


lion of lands, except thoſe lying ranrig ; but that there are lands be- 
| | AY longing 
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longing to eight proprietors, who have no ſeparate parcels, but do pre. 
fentl Y x poſſaſs their ſeveral grounds in diſtinct lots; and, therefore, 
thele lands cannot competently be divided under this act of parlia 
ment: therefore this attempt reſolves into an excambion, not a divi- 
ion upon the runrig-act; in ſupport of which objection, a deciſion 
was referred to, Sir John Hall againſt Callender, in December 17 
And it was argued, that it will not alter the caſe that theſe feuers do 
not object, and are willing to be moved. In all excambions, there are 
fivo parties; ; the conſent of one is not ſufficient for the excambion, 
which requires the conſent of both : But the York Building Company 
is not willing to make the exchange. 

Arfeered: In the caſe of Sir John Hall, there does not ſeem to 
have been any runrig-lands whatever; but the one proprietor was de- 
ſirous to force the other into an excambion of grounds, that happened 
to be intermixed the one with the other, different from what is autho- 
riſed by the ſtatute. But that caſe is, 70 clo, different from the pre- 
ſent; for here there are confeſſedly a great quantity of runrig-lands ; 
oaly, it happens, that a few proprietors have their ſmall parcels united, 
although, at the ſame time, intermixed in the heart of the runrig-lands, 
{o that the diviſion cannot poſſibly proceed, without theſe few parcel; 


being brought under the general ſcheme of allotment, and to which 


theſe proprietors themſelves make no objection. 

If this objection were to hold good, it is impoſſible that any diviſion, 
under this runrig-act, could poſſibly take place; for, if there was an 
heritor in tire heart of the reſt, who is unfortunate enough to be poſ- 
ſeſſed only - -of one ridge, this would, of neceſſity, put an end to the 


whole intention of diviſion ; for, without moving him, the diviſion is 


inextricable.; and, according to the defenders' argument, he cannot be 
moved, 


This is an obje&tion which even the perſon poſſeſſed of the ſeparate 
lot is not entitled to make; and accordingly the Court did fo deter- 


mine, in the diviſion of Invereik, where James Miln oppoſed the di- 
viſion, on account of tix acres belonging to him, lying all together, 
without any disjunction by alternate ridges. In that caſe, the Court 


diſregarded the objection, even when made by the heritor ſo circum- 


ſtanced. But the objection comes in a ſtill weaker form from theſe 
defenders who are pleading in the right of other heritors, in order to 


obſtruct a common convenience, which the heritors themſelves are 


not deſirous to obſtruct. The defenders' argument that, in an ex- 
cambion, the conſent of one party is not ſufficient, and that, as 
they are not willing to ſubmit to an excambion, they cannot be 


compelled, proceeds upon a petizio principii. If there were no o- 
ther parties concerned but the York. Building Company, and another 


party, whoſe lands happened to be intermixed with theirs, the defen- 


ders' argument might be liſtened to; at leaſt, if the caſe of Sir John 
Hall againſt Callender, was well decided. But there is unqueſtion- 
ably a great quantity of runrig- lands, ſo as to open the way for the 


application of the act 1695 ; and, as that is the caſe, a particular he- 


ritor will not be permitted to ſet himſelf in oppoſition to the execution 


of the act, becauſe there are one or two heritors who have ſmall par- 
cels 
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cels ſituated in the 3 of the runrig-lands, without any ſeparation of 


their property, but Who are not making any objection themſelves; 
and, upon the principle in the caſe of Mila, would not be heard, 72 
though they were to object. In ſhort, there is not here any proper ex- 
cambion, but a trivial change in the local ſituation of a few heritors, 
neceſſary to carry the act of parliament into execution, and which the 
legiſlature muſt have known behoved neceflarily to occur in every ſuch 


diviſion. 
Obferved, on the bench: The practice has been to give this act a li- 


beral interpretation, and the objections ought not to be liſtened to here, 


as it would put an end to the act altogether. In the caſe of Barclay- 
Maitland, the diviſion went on between the ſuperior and his whole 
vaſſals, and that of Invereſk is ſtrong on the ſide of the purſuers. The 
act ſays, wherever the lands are runrig, belong they to whom they 


will, they muſt be divided. Here, it is ſaid, that the feus were grant- 
ed when not runrig. But there is no evidence of that fact; and it 


appears they have been runrig for time immemorial, which will be Pre- 
ſumed to have been the caſe retro. 


The judgment of the Court was: Repel the objection to the title 
* of the puriuers, and to the competency of the action; and al- 


low the diviſion to proceed. Repel the objection, that eight of 


them, in one plot, each by themſelves ; and, therefore, cannot 
be tranſported from one fituation to another : And find it com- 


F oi 


© the ſhares of the parties on either {ide of the town of Tranent, 
© as ſhall be moſt conducive for the general intereſt, and without 


regard to the place where their reſpective poſſeſſions were be- 


© fore the diviſion.” 


This judgment was © adhered to, upon a reclaiming bill and an- 
ſwers. | 


AR. Solicitor General, R. Blair. Alt. Dean of Tacuiiy, Swinton. Reporter, Kaim: 
Clerk, Kirlpatrich 


the feuers have their ſeveral properties, as now poſſeſſed by 


petent for the commiſſioner, in making the diviſion, to ſet off 
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No. CI. . | . January 28. 1774, 
ISOBEL WRIGHT, 
Againſt 


FOHN ANDE RSON, Stationer in London, and L AWRIE, 
LINDSAY, and THOMS ON, Merchants there. 


ARRESTMEN T. 


Caſe, where arreſiments laid on the ſame day, at different parties 1 
one execution bearing the hours of five and fix, and another execution 
bearing, between the hours of five and ſeven, were preferred pari paſſu 
on account of” ſpecial circumſtances ; and particularly, that of one meſ- 

fenger having ſerved the whole arreſtments. 


HE parties to this queſtion were, ſeverally, creditors to the de- 

ceaſed Archibald Arbuthnot, merchant in Edinburgh, and had 

cauſed arreſtments to be uſed in the hands of ſundry perſons, his 

debtors, both in Edinburgh and Leith ; particularly, upon the 4h day 
of October 1771. 

The arreſtment, at the inſtance of Iſobel Wright, proceeded upon 
ſpecial letters of areſtment, iſſued by this Court, in conſequence of a 
depending action againſt Archibald Arbuthnot's eldeſt fon and repre- 
ſentative; and the execution, ſo far as reſpects the preſent queſtion, 


(after narrating certain arreſtments uſed upon the 3d day of October) 
is, verbatim, as follows: © In the hands of each of William Scot, and 


James Craig, baxter in Edinburgh, betwixt the hours of three and 
four in the afternoon; and in the hands of Alexander Bryce, mer- 
© chant in Leith, $etwixt the bours of ive and fix in the afternoon ; all 


© upon the ſaid ath day of October.“ 
The execution of arreſtment, at the inſtance of Meſſrs Lawrie, 


Lindſay, and Thomſon, which was laid on by virtue of an admiral 


precept, bore, that, upon the 4th day of October 1771, the ſame mei- 


ſenger arreſted in the hands of each of Samuel Mitchelſon, William 
Anderſon; James Craig, and Katharine and Anne Stephen, all ; in Edin- 
burgh, and Alexander Bryce, merchant in Leith, the ſum of L. 1000 
Sterling, leſs or more, &c. * That he left a copy of arreſtment for 
Alexander Bryce, within his dwelling-houſe in Leith; and the like 
| copy for Jamcs Craig, within his dwelling-houſe in Edinburgh, an 
© that belwixt the hours of five and ſeven in the afternoon ; and be- 


twixt the hours cf ſeven and eight in the afternoon, he left the like 
copy 


0 


66273 


copy for each of the ſaid Samuel Mitchelſon; &c.; — The execution 
for John Anderſon was in the ſame terms. : 

To the ſum in the hands of Alexander Bryce, who brought a mul- 
tiple-poinding againſt the ſeveral arreſters, Iſobel Wright maintained a 
preference upon the ground of the priority of her diligence ; and ſhe 
cited the late deciſion, in the caſe of Cameron againſt Boſwell, (No. XI. 
of this collect.) and the rule as laid down by Lord Bankton, b. 3. tit. 
i. $42. The Lord Ordinary, by his firſt interlocutor, found that 
Iſobel Wright was preferable upon her execution of arreſtment, which 
bears the hours of five and fix, to John Anderſon, &c. whoſe execu- 


tion bears the hours of five and ſeven. But upon repreſentation and 


anſwers, the Ordinary pronounced a contrary interlocutor in the follow- 
ing terms: In reſpect of the ſpecial circumſtances of this caſe; and 


; particularly; that the arreſtments founded on by both parties, were 


executed by the fame meſſenger, ſome of them at Edinburgh, and 


others of them at Leith: Finds ſufficient ground to preſume, that the 


« arreſtwents in Leith were firſt executed, and that they were all exe- 


+ cuted at the fame time, viz. between the hours of five and fix of the 


* 4th of October; and, therefore, alters the former interlocutor, and 


< prefers the parties, pars paſſu, on the ſums in the hands of Bryce. 


Upon a reclaiming petition and anſwers, the Court adhered to the 
< Ordinary's judgment ;* being of opinion, that here there was no 
evidence of priority, and moved chiefly by the circumſtance, 
that, in this caſe, one meſſenger had executed all the arreſtments, 
and before the ſame witneſſes; and in whom it had been a groſs 
breach of duty, having the diligence of different creditors in 
his cuſtody, to have given any one of them a preference to the 
other. r | "mY 


Amt. R. Blair. Alt. D. Armbrong. Clerk, Prongle. 
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No. CIV. | > | January 28. 1774. 
THOMAS FINLAY, : 


Againſt 
THOMAS MORGAN, and others. 


PRECEPT OF CLARE. CONSTAT. 


I. A precept of clare conſtat having been granted to the perſon why 
was the apparent heir, in liferent, aud to his fon in fee : Infeftment 
taken thereon, to them. in the ſame terms, in ſo far as it was granted 
to the fon in fee, found to be an erroneous injuftiment. II. Nor is ita 

good title of prefeription to ſupport an adjudication, without a ſpecial 
charge, led againſt the perſon ſo erroneouſly infeft, within 40 years 
from the date of ſaid infeftment, and challenged within 40 years of 
its own date, and of the charter and infeftment thereon, though after 
the expiration of its legal, fo as to cut out toe claim * his Heir ta 
the lands adjudged. 5 


OHN FINL AY of Schaw, was proprietor of, and died veſt 
and ſeiſed in theſe lands. 

After John Finlay's death, James Finlay, his 8 and heir, ob- 
tained from the ſuperior a precept of clare conflat, to himſelf in life- 
rent, and his fon John in fee; upon which infeftment followed in their 
favour, for their reſpective rights of liferent and fee, in 1709. 
After the father's death, John Finlay, the ſon, granted heritable 
bonds over the ſaid lands, upon which infeftment flow ed; and theſe 
bonds having come into the perſon of William Richmond, he, in the 
year 1735, obtained a decree of adjudication of the lands of Schaw, 
&c. over which theſe heritable ſecurities extended, againſt the ſaid John 
Finlay, for payment of the accumulate ſum of L. 28 16 Scots. 

This adjudication was afterwards conveyed by Richmond's daugh- 
ter, and heir to Hugh Campbell, who, in conſequence of this convey- 
ance, obtained a charter of adjudication from the ſuperior in 1746; 
and, in January 1759, he conveyed the lands therein contained to 
William Muir, who having ſoon thereafter diſponed the lands of 
Schaw to Thomas Morgan, for whoſe behoof he made the purchale, 
Morgan, in February 1759, was regularly infeft, upon the precept of 
ſeiſine contained in . charter of adjudication, granted to Campbell, 
his author, and entered into the poſicfhon of the ſubjects conveyed to 
him; and, as he alledged, bel! owed taoney 2 incloſing and im- 
proving them. 


A 
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A proceſs of reduction and improbation was lately brought, at the 
inſtance of Thomas Finlay, as heir to his brother John Finlay, the an- 
tient proprietor, againſt Morgan, Campbell, and Muir, for ſetting a- 
ſide theſe rights; and alſo containing a concluſion of compt and rec- 


koning againſt them, in which two queſtions in law aroſe ; the laſt 


-whereof properly falls within the period of this collection ; but, on 
account of the connexion, the heads of the argument, and the deciſion 
on the. i point, are alſo here inſerted. 

I. The purſuer inſiſted, that Richmond's adjudication was null and 
void, when it was led, in reſpect that John Finlay, the granter of the 
heritable bond on which it proceeded, had neither eſtabliſhed any title 
in his perſon to theſe lands, nor had been charged to enter heir to his 

redeceſſors; to which it having been ar/wered, in point of fact, That 
John Finlay had been infeft, along with his father, upon the precept 
of clare, granted- to them in liferent and fee, by the ſuperior, as far 


back as the year 1709; which, therefore, ſuperſeded the neceſſity of 


any charge againſt him to enter heir: it was ejected for. the purſuer, 
That the aforeſaid precept of clare, granted by the ſuperior in favour 
of John, when his father, James Finlay, the apparent heir, was alive, 
was inept; and that the infeftment following upon it mult be null and 
void, as flowing a non habente, it not being in the power of the ſupe- 
rior, witheut a warrant from the vaſſal infeft, to renew the inveſtiture 
in favour of any other than the perſon who is apparent heir under that 
inveſtiture, as was ſolemnly adjudged in 1752, in the caſe, Landales 


againſt Landale. And accordingly, in this cafe, the Court, upon the 


20th of July 1770, had given judgment, finding, That the infeft- 


ment upon the precept of clare Anno 1709, in ſo far as it was grant- 


* ed to John Finlay in fee, was an erroneous infeftment.' 

But, at the adviſing, it having occurred, that, although the infeft- 
ment to John Finlay the fon, during the life of his ather, was erro- 
neous ; yet it might be a title of preſcription, and be ſufficient to ſup- 
port the adjudication led by William Richmond, which had net been 
quarrelled for more than 40 years, from the date of that infeftment, 
this queſtion was reſerved for farther hearing; and, in the interim, 
the purſuer, in order to remove an objection to his own title, being 
only a general ſervice, procured a precept of clare conſiat from the ſu- 
perior, and was thereon infeft. 

II. Upon the point of preſcription, the defenders maintained, That 


their right to the lands is eſtabliſhed by preſcription, both poſitive and 


negative, founded upon John Finlay's infeftment 15709, and the. con- 
tinued poſſeſſion held by him, and by the defenders and their authors, 
and, as a conſequence thereof, they pleaded, That the adjudication be- 
ing thus rendered unexceptionable, the defenders have an irredeem- 


able right to-the lands, the legal of the adjudication having been long 
ago expired. | 


In ſupport of the genecal propoſition, argued for the defenders:: 
The poſitive pr reſcription is a modus acquirendl domini ; it ſuppoſes a 
defect of right, either in the diſponer or diſponee; if the title is com- 


plete in the perſon of the diſponer, the. diſpoſition itſelf, without 
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more, transfers and veſts the right in the diſponee. it i is, therefore, 
to ſupply the defect of ſuch right, that the law requires a continued 
poſſeſſion for the ſpace of 40 years; and the poſleſhon, ſo attained, 
works oft every ground of challenge that might otherwiſe have been 
competent, falſehood only excepted. So ſays the ſtatute 1017, in expreſs 
words; and therefore, as it ſtands confeſſed, that John Finlay, upon 
the title of his infeftment 1709, and thoſe deriving right from him, 


have continued in peaceable and uninterupted poſſeſſion of thoſe lands, 


from the date of the infeftment, down to this day, the right ſo eſta- 
bliſhed is not now liable to challenge, at the inſtance of this purſuer, 
as heir to the ſaid John Finlay. 

The zegative preſcription, which, in this caſe, goes hand in hand 
with the Poſe give, has for its object, the quieting and ſecuring the ſub- 
ject in the enjoyment of thoſe rights which they have poſſeſſed for ſuch 
a long courſe of years without challenge; and, therefore, ſuppoſing 
John Finlay" s infeftment, formal and complete in itſelf, to have been 
ever ſo exceptionable, if it was not brought under challenge till after 
che long preſcription was run, every objection which might otherwiſe 
Have been competent againſt the ſame, is thereby cut off; whereby the 
defender's right to theſe lands ſtands now ſecured both by the politive 

and negative preſcription. 

The purſuer on the other hand contended, That Richmond's adjudi- 
cation was funditus null and void when it was led; and that there is 
no room for pleading preſcription, either poſitive or negative, in bar 
of the objection. 2do, Et ſeparatim, that, although the adjudication 
had been unexceptionable; that however the court, in that caſe, might 
ſuſtain the ſame as a ſecurity for the accumulate ſum and intereſt there- 
of, that yet they would ſtill allow the purſuer to redeem the adjudi- 
cation, upon payment of what might remain due, after accounting for 
intromiſſions; and that the Court would not permit the defenders to 
carry off, by an expired legal, lands which, in every view, do in va- 
lue conſiderably exceed the ſum adjudged for, eſpecially where there 1s 
no declarator of the legal being expired. 

With reſpec to the t of theſe, pleaded : As the infeftment in fa- 
vour of John Finlay was erroneous, and as no other title was made up 
in his perſon to the lands; it is a neceſſary conſequence of what has 
already been found by the Court, that the adjudication, at the tiine it 
was led in 1735, was null and void, it having proceeded againſt John 
Finlay, who clearly, at that period, was not veſted in the right of the 
lands, and that without any previous charge againſt him, to enter heir 
to ſuch of his predeceſſors as died veſted in the right; and the only 
queſtion is, Whether this adjudication is rendered a valid and an effec- 
tual adjudication by preſcription. 

John Finlay, at the date of the adjudication 1735, had no better 
right to the lands than he had at the date of his infeftment in 1709, 
no preſcription having at that time run upon the infeftment 1709, 
which was then only twenty fix years old; and it muſt ſound ſome- 
what odd, that an adjudication which was 'funditus null and void at 
the time it was led, would now be rendered an effectual 9 

y 


. 
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by the force of preſcription, when the adjudication, at this day, 1s not 
fourteen years old. The purſuer has no occaſion to diſpute, that, in a 
queſtion with a third party challenging John Finlay's right in the 
jands, or attempting to ſet aſide the defenders adjudication, upon the 


defect of their author's right, either the purſuer himſelf, or the de- 


fenders in his right, would be entitled to conjoin the poſſeſſion under 

the adjudication, with John Finlay's own poſſeſſion, in virtue of his 
precept of c/are, and infeftment, as creating a preſcriptive right, in 
er to exclude the claim of third parties, aſſerting a right and in- 
tereſt in the lands preferable to that of John Finlay himſelf; but it 
muſt appear Jomewhat extraordinary, that the defenders, in this caſe, 
zhould be entitled to found upon John Finlay's own poſſeſſion, in or- 
der to cut out the claim of his heir and repreſentative. As the que- 
ſtion here is between the adjudger and the heir of the perſon a- 
gainſt whom the adjudication was led, the adjudger cannot found 
upon the poſleſſton of his authors, in order to ſecure his own 
ght by preſcription, againſt a challenge, at the inſtance of the debt- 
or, upon an objection to the form in which the diligence was led; 


the hae can only found upon tie titles and poſſeſſion in his own | 


perion ; and, in that view, there is not the leaſt pretence for preſcrip- 
tion. The adjudication was only led in the 1735, and the infeftment 
did not fellow upon it ſooner than 1759. 

if, indeed, preſcription had run in the perfon of John Finlay, up- 
on the precept ef c/are and infeftment 1709, before the adjudication 
was led, tkis might have been available to eſtabliſh his right of pro- 
perty in the Jends. If the objection to John Finlay's infeftment had 
deen removed by preſcription, a ſpecial charge would have thereby 
been rendered unneceſſary. But this is by no means the caſe. The 


infeftment was as much a null infeftment in 1735, as it was in 1709; 


and the adjadication having been led without a ſpecial charge, 
was clearly null and void, as much as if John Finlay had remained 
in the ſtate of apparency. It muſt certainly have been found fo, 


if the adjudication had been brought under challenge recently after 


it was led; and in order to ſupport a null adjudication by preſcrip- 
tion, in a queſtion between the adjudger and reverſer, forty years 
pofleſſion muff follow upon the infeftment taken upon the adjudica- 


tion. 


As the adjudication in queſtion, which was confeſſedly null and void 
when it was led, can, in this caſe, receive no beneſit from the poſi- 


tive preſcription, it appears to be equally clear, that it can receive as 
little benefit from the negative preſcription. It is quite inconceivable 
| how any objection to this adjudication can be cut off by the negative 


preſcription, when the adjudication itſelf is not yet forty years old. 


No ground of challenge could lie againſt the adjudication before it ex- 
| iſted; and as forty years have not elapſed ſince the date of it, every 
objection that did lie againſt it when it was firſt deduced muſt {till be 


entire. 


And whereas it is ſaid, that any objeckion that might have lain a- 


| günſt infeftment 1709, is now cut off by the negative preſcription: 


4 A | Anſwered 
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Anſwered for the purſuer, that he cannot conceive how the negatiye 
preſcription can at all apply to this caſe. The purſuer neither has, nor 
ever had any occaſion to challenge the right which his own predeceſ. 
ſors had to the lands, nor has any intereſt to make ſuch challenge; but 
he-certainly can challenge the Ailigence led by the creditors againſt the 
lands, without challenging the right which he and his predeceſſors had 
to the lands. It is ſufficient for him, in this queſtion, to ſay, that hi 
predeceſſor had no right to the lands when the adjudication was led, 
but was only in the ſtate of apparency; and that, therefore this adjudi- 
cation, which proceeded without a ſpecial charge, could carry nothing ; 
and that any right which might afterwards have accrued to John Fin- 
lay, or his heirs, by preſcription, or otherwiſe, cannot ſupply the want 
of right at the time the adjudication was led, or having the effect to ſup. 
port a null diligence: And ſuch objection to the adjudication muſt be 
competent at any diſtance of time, whenever the adjudication is found- 
ed upon againſt John Finlay, or thoſe in his right; for, although John 
Finlay's right to the lands may, after the courſe of the long preſcrip- 
tion, in a queſtion with every third party, be unexceptionable ; yet it 
is certainly competent to enquire, Whether he had a right to the lands 
at the time the adjudication was led againſt him, ſo as to ſupport the 
adjudication as an effectual diligence againſt the lands. John Finlay 
had not a right to the lands at the time the adjudication was led: It 
could carry nothing. The right afterwards eſtabliſhed cannot accrue 
| to the adjudger, fo as to ſupport his null diligence, there being a ma- 
| nifeſt difference between the caſe of a diſponee, and that of an adjudg- 
ger, as to the application of the principle, jus ſuper veniens auctori ac- 
creſcit ſucceſſori, as is very clearly laid down by Lord Bankton, vol, 
2. p. 212. H 18. and agreeably whereto, it was decided, in a caſe col- 
lected by Lord Fountainhall, January 11th 1689, Duncan againſt Ni- 
colſon. And, indeed, it is admitted by the defenders, that there is no 
jus ſupervemens in this caſe. In tine, as there is no room for pleading 
preſcription, in conſequence of the adjudication, which is not yet forty 
years old, and upon which no infeftment followed till February 1759; 
{o it is plain, that the defenders cannot maintain their right to the 
lands, without founding upon the adjudication ; and the nullity under 
which it laboured muſt — ſtrike againſt it now, as at the moment 
it was led. 

But, 2d, et ſeparatim, there can be no room for pleading preſcription 
in this caſe, in reſpect the precept of c/are and infeftment 1709, is not 
a habile title of preſcription. A precept of clare conſtat to the apparent 
heir in liferent, and to a third party in fee, 1s an anomalous right, un- 
known in the law of Scotland, not in the power of any ſuperior to 
grant; and therefore, funditus null and void; and, as the objection to 
the form ariſes ex facte of the deed itſelf, as being inherent in the right, 
no length of time is ſufficient to remove it. Extrinſic objections may, 
no doubt, be removed by preſcription ; but intrinſic nullities and ob- 
jections, ariſing, ex facie, of the right itſelf, are not the object of preſ- 
cription; being inſeparable from the title, they muſt have the ſame 


force, at the diſtance of one hundred years, as at the beginning. 
| Anfeered 
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Anſwered for the defenders : The whole of the argument proceeds 
upon a manifeſt error and miſtake, in ſuppoſing that the infeftment 
1709 was intrinſically null and void ; whereas, both the precept, which 
was the warrant of that infeftment, and the infeftment itſelf, are, ex 
facie, formal and complete ; and, as no exception has been taken to 
either of theſe, farther than what regards the defect of title in the 
granter, and the defect of right in the grantee, as not being the right. 
perſon to whom that infeftment ought to have been granted ; and, as 
the poſitive preſcription, though founded upon titles ever ſo erroneous, 
is effectual in law to remove every ſuch objection, it muſt operate an 
eſtabliſhment of that right whereupon the poſſeſſion has been attained 
and continued. As the infeftment 1709 was never called in queſtion 
till after the forty years were long expired, and was the title upon 
which theſe lands have been all along poſſeſſed by Finlay himſelf, and 
others in his right, the exception taken to the conjoining Finlay's an- 
tecedent poſſeſhon, prior to the adjudication, with the after poſſeſſion 
by Richmond, appears to be a moſt groundleſs conceit ; and all objec- 
tions to Finlay's infeftment being thus cut off, long before the purſuer's 
ſervice, as heir to Finlay, the defenders are entitled to plead both the 
poſitive and negative preſcription, upon Finlay's own poſſeſſion, under 
that infeftment, and the after poſſeſſion under Richmond's adjudica- 
tion, charter and infeftment following thereon, as ſufficient to ſecure 
their right to theſe lands, both by the politive and negative preſcrip- 
tion. | | 

The purſuer's own admiſſion, that, if the preſcription had run out 
in the perſon of John Finlay himſelf, upon the infeftment 15709, be- 
fore Richmond had attained his adjudication, all objections to that 
infeftment would have been thereby effectually removed, and a ſpecial 
charge, in that caſe, would have been unneceſſary, is deciſive of the 
queſtion ; as the defenders cannot perceive any ſolid diſtinction be- 
tween that caſe and the preſent. In the ſuppoſed caſe the adjudica- 
tion could only be ſupported upon this medium, that a ſpecial charge 
was unneceſſary; becauſe the perſon againſt whom the adjudication 
had been led, was, de facto, infeft in the lands; and that, although 


that infeftment was originally erroneous, every objection competent 


againſt it, on that account, was removed by the lapſe of forty years, 
which equally applies to the caſe in hand. The adjudication was led 


againſt a perſon who was, de facto, infeft; and though that infeftment 


was liable to challenge, as no challenge was made till after the years 
of the long preſcription were run, it was thereby cleared of every de- 
fect that attended it. | 
Replied ; The purſuer cannot diſtinguiſh between an infeftment that 
is null and void, and no infeftment at all. If a ſpecial charge is ab- 
ſolutely neceſſary to ſupport an adjudication led againſt an apparent 
heir, an infeftment in the perſon of the apparent heir, but which was 
junditus null and void, can never ſuperſede the neceſſity of a ſpecial 
charge; and, if the adjudication was null at the time it was led, it is 
quite incomprehenſible how any thing that has happened fince, can 
render it valid. | 
The 
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The judgment pronounced by the Court was, Repel the defence 
of preſcription founded on by the defender: Find that the ad- 
judication, in his perſon, does only ſubſiſt as a ſecurity for the 
principal ſum, annualrents thereof, and neceſſary expences, both 
due at the date of the decree of adjudication, and tobe accumu- 

© lated at that date; and alto for the annualrents of ſuch accu- 


© mulated ſums, with the neceſſary expences, if ſuch there be, and 
© intereſt thereof, incurred after that period, from the time of 


diſburſement; and remit to che Ordinary to proceed accor- 
dingly.' 
Act. R. MQueen. Alt. Dean of. Facu/ty, A. Mahi.“ 2 lerk, Kiripatrich, 
"No. CV. „ February 4. 1774. 


FOHN REYNOLD 58, Merchant in London, 


Againſt 


FAMES SYME, and FOHN WEMYSS and $0 N. 


Merchants i in Dundee. 


FF ORE IT © MN. 


A bill drawn from Scotland a England, is accounted à foreign bil, 
| as to the lime limited for notification of 7 its difhonour. 


HE defender, James Syme of Dundee, on the 2oth day of Janu— 
ary 1772, drew a bill on Alexander MRoberts, merchant in Lon- 
don, in favour of the other defenders, Wemyſs and Son, alſo of Dun- 
dee, for L. 100 Sterling, payable two months after date. This bill be- 
ing accepted, was indorſed by Wemyſs and Son, and fent by them to 
John Auld merchant in Glaſgow, who tranſmitted the ſame as caſh to 
John Reynolds of London. 
M Roberts the acceptor, having become bankrupt, the bill was, of 
date the 23d March 1772, duly proteſted by Reynolds, who, on the 
fifth day thereafter, viz. on 28th March 1772, returned the bill:to John 


Wemyſs and Son, the indorſers, acquainting them of the.diſhonour. 
| Rey noles 
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Reynolds being refuſed payment, brought an action for recourſe a- 
gainſt the drawer and indorſers. The plea ſtated for the defenders was, 
that no recourle lay againſt them, as the bill was a foreign bill, and 
no notice was ſent of the diſhonour till the fifth poſt thereafter : That 
bills of exchange drawn in Scotland, and payable in England, or drawn 
in England, and payable in Scotland, are, and always have been held, 
both in law and in buſineſs, to be foreign bills, ſubject to their rules, 
and entitled to their privileges, no leſs than thoſe drawn between Scot- 
land, and any country lying beyond the ſeas, or belonging to another 
ſupreme power : That inland bills are oppoſed to foreign ones ; and, 
2s the former are univerſally deſcribed to be thoſe * which are both 
+ drawn and payable in Scotland,“ the latter are no leſs generally un- 


derſtood to mean, ſuch as are drawn in Scotland, and payable in a- 


nother country: or drawn in another country, and payable in Scot- 
land: Which definitions are agreeable to the expreſs words of ſta- 
tutes, to the unanimous opinion of lawyers, and to the eſtabliſhed prac- 
tice, as well as ideas of merchants, act 1681, c. 20. ; 1696, c. 36. ; 
the Engliſh ſtatute, uo et 1090, Will. III. c. 17. Sir George M Ken- 
zie's obſ. on the ftatute 1681; Erſkine's Inſt. b. 3. tit. 2. § 35.—Pr. 
b. 3. tit. F 17.; Blackſton, b. 2. c. 30.; and Cuningham's law of bills 
of exchange, 9 4. | 


The Court pronounced the following judgment: © In reſpe& that, 
by the practice of merchants, not denied by the purſuer, the 
© diſhonour of bills drawn from Scotland upon England, is in 
« uſe to be notified within three poſts after the diſhonour,” there- 
fore © find, That the diſhonour of the bill in queſtion was not 

_ © duly notified, and that no recourſe lies thereon ; ſuſtain the de- 
+ fences, aſſoilzie the defenders, and decern.' 


Act. I. Nane. Alt. Geo. Wallace. Clerk, Tait. 
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No. CVI. 7 February g. 1774. 
FEAN GRAHAME and her HUSBAND. 
| e | 


BAIN and GOV AN, brd of the truſtees. of 4 MDE 
STEVENS O M deceaſed. | 


% 


Inport of a clauſe in a ſettlement by a grandfather, that, in the event 
of his grandchildren marrying, without firſt having adviſed with bi, 
truſtces, and obtained the conſent of the majority of them, regularly 
entered in the ſederunt-book, appointed to be kept by them, and duly 
fiened, the grandchildren {© ag a. _ Hate their proviſion un- 


der that ſettlement. 


AMUEL' STEVENSON merchant in Edinburgh, deviſed his 
whole ſubjects, heritable and moveable, in favour of Janet Irvine 
his wife, Alexander Kincaid, James Bain, and William Govan, in 
truſt, for the ends and purpoſes therein mentioned, or ſuch of them 
as ſhould accept, and ſurvivor or ſurvivors of the acceptors, and, ſuch 
other perſons as might be aſſumed truſtees, as therein directed, it being 
his intention, as declared by his ſettlement, that the accepting. truſtces 
may be as ſeldom as poſſible under the number of four. 

By this deed, after directing the truſtees to pay his debts, an annui- 
ty to his relict, another annuity to his fon, and to apply a certain yearly 
ſum for the behoof of his two grand-children, by his ſon, and for the 
uſe of each of his three grand-children by his daughter, of whom Jean 
Grahame is one, till they ſhould reſpectively attain the age of twenty- 
five ; and at a certain period, to pay the ſum of L. 200 to each of his 
grand-children by his fon. LZa/tly, he ordained that ſo much of the 
ſtock ſhould belong to each of the grand-children, as with the reſpec- 
tive ſums formerly advanced to them, ſhould make them all equal, 
and that ſum to be paid to them at their attaining the age of twenty- 
- hve years. He further ordered, that the two ſums ſet apart for an- 
ſwering the annuities, ſhould belong to the five grand-children equai!y ; 
and, failing any of them by death, the ſhare or ſhares of thoſe deceat- 
ing, ſo far as remaining unpaid, are provided to the ſurvivors equally ; 
and the truſtees are appointed tu tors and curators to the grand- children 


during their minority. 
8 The 
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The clauſe which gave occaſion to the preſent queſtion, runs in theſe 
words : * And it 1s hereby ſpecially conditioned, provided, declared, 
and ordained, that, in the event of any one of my ſaid children mar- 
« rying, without firſt having adviſed with my truſtees, and having pre- 
« viouſly obtained the conſent of the majority of them, regularly en- 
« tered in the ſederunt book after mentioned, and duly ſigned, then, 
« and in that caſe, the grand- children ſo marrying ſhall forfeit all fu- 
ture claim to any part of the ſubjeQs hereby conveyed, excepting 
« only the intereſt annually. of ſuch part of the proviſion above men- 
« tioned, provided to ſuch grand- children ſo married, as may at the 
date of the marriage remain unpaid ;' which annuity is thereby or- 


dained to be paid by the truſtees accordingly, as an aliment to his ſaid 


grand-children, not affectable, &c.; and, at ſaid grand-child's death, 
the ſum ſo life-rented, ſhall pertain to his or her children, and be admi- 
niſtered by his ſaid truſtees, and divided in ſuch manner as they ſhall _ 
think proper; and, failing children, to pertain to his other grand-child- 
ren equally.—Then follows a provi/o, that it ſhall not be in the power 
of the truſtees to pay any ſum to any grand-child ſo married, without 
their conſent, except the foreſaid annuity. But, on the other hand, 
that it ſhall be in the power of the truſtees, upon the marriage of any 
one of the grand- children with the .truſtees' conſent, at the firſt term 
after ſuch marriage, to make a calculation, and ſtrike a diviſion, and to 
pay up the whole of the ſaid grand-child's proviſion, though tuch a 
child ſhall not have attained the age of twenty-five years. 

An action was brought, at the inſtance of Jean Crahame, one of 
Samuel Stevenſon's grand-children, by his. daughter, and 'Thomas Hay 
ſurgeon in Edinburgh, her huſband, for his intereſt, narrating Mr Ste- 
venſon's deed of ſettlement : That, in terms of ſaid deed, the purſuer, 
Jean Grahame's ſhare of her grandfather's means and eſtate, became 
due and payable at the term of Whitſunday laſt, being the firſt after 


her marriage, and concluding for payment of the ſum of L. 1600, as 


their juſt ſhare and proportion of her grandfather's ſubjects, beſides her 


ſhare and proportion of the fubjects to be ſet aſide for anſwering the 
two annuities provided by the will, when theſe annuities ſhould ceaſe, 
The truſtees appeared to this action, by their counſel, who endeav- 
oured to enforce the validity of the clauſe requiringa content of the 
truſtees, previous to the ſolemnization of any of the grand-children's 
marriage; but the Lord Ordinary pronounced the following interlocu- 
tor: In reſpect it is not denied by the truſtees, that two of their 
number, viz, Mrs Stevenſon, and Mr Kincaid, previous to the mar- 
* riage between the purſuers, approved of, and gave their conſent 
< thereto ; and, as no diſſent nor diſapprobation is yet entered againſt 
* the marriage by the other two truſtees, Mr Bain and Mr Govan, 
finds, that the omiſſion to enter the approbation and conſent in the 
foreſaid ſederunt book, and to ſign the ſame previous to the marriage, 
cannot have the effect to forfeit the claim now made by the purſuers 
in this action; therefore, decerns conform to the concluſions of the 
* libel.” 
Hitherto the whole of the truſtees had concurred in the defence of 
the preſent action; but Mrs Stevenſon and Mrs Kincaid-now declared, 
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that they acquieſce in the Lord Ordinary's judgment; and declarations 
from them of their conſenting to, and approving of the marriage, were 
produced in proceſs. A reclaiming bill, however, was preſented b 
the two other truſtees, Bain and Govan, grounded upon the duty they 
owed to their deceaſed friend, and to their other pupils, and urging ſe- 
veral topics for an alteration of the Ordinary's interlocutor. 
1ſt, It was contended, That, with regard to no diſſent or diſappro- 
bation of the marriage having been entered by themſelves, it can be of 


no fort of conſequence in the preſent cafe: That the marriage was con- 


cealed from them ſo long as either an aſſent or a diſſent could have a- 
vailed any thing; that is to ſay, till after the ſolemnization of the mar- 
riage. After that time, a diſſent would have availed nothing; nor can 
the defenders ſee in what ſhape they were called upon to aſſent to or 


diſſent from the marriage, which had been concealed from them till 


it was conſummated. | | 
2Giy That the clauſe in queſtion is a moſt legal, as well as a very 


rational ſtipulation, and lays no reſtraint upon marriage, which the 


law of this, or any other country can judge 1mproper. | 

 2dly, That Mr Stevenſon was under no obligation, moral or legal, 
to deviſe a ſucceſſion to his grand-children. If he had been fatished 
with the conduct of his ſon, he was his natural heir, and entitled by 
law to take up the ſucceſſion ; but he had already advanced to him 
very conſiderable fums of money, and had taken his diſcharge in full 
of all that he could aſk or demand. He had alſo given his daughter, 


the mother of this purſuer, a ſufficient portion. Mr Stevenſon was, 


therefore, the full and unlimited proprietor , of his whole eſtate, and 
could diſpoſe of it as he pleaſed; and if a man ſhould even make a 
whimſical ſettlement of his fortune, of which ſome inſtances have lately 
occurred, the law would give full force to ſuch deeds. | 

But the rule is {till ſtronger, when a perſon thinks proper to ſettle 


his eſtate upon thoſe who are otherwiſe ſtrangers to his ſucceſſion,— 


Theſe muſt take the proviſion in their favours tantum et tale, as it ſtands 


deviſed to them. If they do not choole it along with the conditions 
which attend it, they may repudiate it, but can complain of no wrong 
being done to them. If, indeed, unreaſonable conditions are annexed 


to bonds f proviſion, granted by a man to his own children, who have 
a natural and juſt claim to a ſhare of his effects, a court of equity may 
interpoſe to relax ſome of theſe unreaſonable fetters ; but no inſtance 


can be pointed out where ſuch a ſtretch has been made in favour of 


ſtrangers. Several deciſions where this diſtinction has been adopted 
by the Court, at different periods of our law, are cited in the Dictio- 


nary, v. Conditions. And fo it is alſo laid down by Lord Bankton, 


vol. 1. p. 114. 
Nor is the. plea of the defenders affected by the purſuer's quotation 


from Mr Erſkine, b. 3. tit. 3. $ 85. where it is ſaid, * When the grant- 


er lay under no natural obligation to provide the grantee, ſuch con- 
« ditions were by our old cuſtom ſtrictly adhered to; January 17th 


1673, Rae. But the irritancy has been, ſince that time, ſo ſoftened, 


© that, if the conſent be refuſed unreaſonably, the grantee may marry 


* without conſent, and be nevertheleſs entitled to the proviſion ; March 
1682, 
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< 6 Ford.“ If a anden had been aſked from the defenders, previ- 
ous to the marriage, and they unreaſonably refuſed it, this would, no 
doubt, have been reſtraining the natural liberty of marriage, and con- 


i ſequently have been deemed illegal: But the caſe is here widely dif- 


ferent; no ſuch conſent was ever aſked from either of the defenders ; in 
which caſe, neither Mr Erſkine, nor any other lawyer, or deciſion, has 
{aid the grantee is entitled to the proviſion left to them by a ſtranger; 
and the caſe of Ford, quoted by Erſkine, when looked into, as abridged 
in the Dictionary, vol. i. P. 190. affords an additional deciſion in ſup- 
port of the defenders” plea. 

The purſuers plea, that the condition ought to be ineffectual, as not 


being notified to the legatees, proceeds upon a miſtake. And the only 


remaining point to be conſidered, is the influence which the alledged 


_ conſent, obtained from Mrs Stevenſon and Mr Kincaid, ought to have 


upon the preſent queſtion. 

In the firſt place, the period at which theſe conſents were alledged 
to be obtained, is not fixed; and the defenders do deny, that it con- 
ſiſts with their knowledge, that any ſuch conſent was either aſked or 
obtained. 

But farther, in point of law, the conſent, as alledged to have been 
obtained from Mrs. Stevenſon and Mr Kincaid, was not a conſent of 
that nature which could purify the condition, upon performance of 


which alone the money was to be paid. Mr Stevenſon does, in ex 


preſs terms, require the conſent of the majority of the truſtees, and 
that conſent to be entered in the ſederunt book, and ſigned by them. 
This was requiring a propoſal of that nature to be regularly laid before 
the truſtees, aſſembled in a body, when they ſhould have an opportu- 
nity of communicating their ſeatiments to one another, deliberately 
weighing the circumſtances of the caſe, and then returning ſuch an 


_ anſwer as ſhould ſeem proper to the majority of them. 


It was ſaid, and, indeed, the Lord Ordinary's interlocutor finds, That 
the omiſſion to enter the approbation and conſent, and to fign the 
lame previous to the marriage, cannot have the effect to forfeit the - 
purſuers' claim. But the anſwer to this is perfectly obvious; ſuch a 
conſent as is alledged to have been obtained, could never have entered 
that book. The ſederunt book, as its very name imports, can contain 
nothing except what is done at a full meeting of the truſtees ; or, at 
leaſt, when a quorum of them is aſſembled. It is impoſſible to ſuppoſe 2 
that every raſh word, dropped in converſation by any one of them, 
relative to the truſt-affairs, is to find its way into that book. Nothing 
can be entered in it, except their well adviſed and deliberate acts, when 
allembled together for the purpole of tranſacting buſineſs. 


The Court C rellifed the ation, without anſwers.” 


For Pet. Ch. Hay. 


(286) 


No. CVII. | February, 22. 1774, 
FOUNCARRE E, of Cavers, 
| Againſt 


ALISON C 


AIR NS, and others, Daughters of the De- 
ceaſed WIL I. 


L TAM CAIRNMS. 
* 1 $#-8-& 


Import of one in a lailaie, that it ſball be lawful for the heirs of entail 
to ſet tacks, the ſame being only for the lifetime of the ſetter, or for 
fifteen years, without an evident diminution of the rental, and, if made 
otherwiſe, to be void, and deemed an deed of contravention, —and 
of a leaſe granted by one of thoſe heirs for 19 years, containing a clauſe 
of warrandice in common form, with an exception, that, in caſe the 
granter "ſhall happen to die before the exptration of this zach, the obli- 
gation of -warrandice ſhall not be extended any farther than what is 

 confiftent -with the powers he hath ” the entail, with reſpect to * 
ing tacks. | 


T. the year 1678, Sir Thomas Carre of Cavers executed an entail 
of his eſtate, which was recently recorded in the books of ſeſſion, 
but never inſerted in the regiſter appointed by the ſtatute 1685. 
This entail is guarded with the following prohibitory clauſe : That 
it ſhall not} be lawful to the heirs of tailzie and proviſion therein 
mentioned to ſeil, annailzie, wadſet, or diſpone, redeemably or irre- 
deemably, ſaid lands, or any part thereof, or to grant infeftments of 
annualrent, or liferent, forth thereof, or to contract debts, or do a- 
ny other facts or deeds, civil or criminal, whereupon ſaid lands may 
be anywiſe evicted, adjudged, apprized, become caduciary, or eſ- 
cheat.“ And this prohibition 3 is attended with the uſual irritant and 
reſolutive clauſes declaring all ſuch facts and deeds to be in themſelves 
null and void zp/o facto, by way of exception or reply, without the ne- 
ceſſity of any declarator ; and that the perſon, and the heirs-male to be 
procreate of his body who ſhall happen to contravene, by doing any 
of the facts and deeds above mentioned, directly or indirectly, hal, 
from thenceforth, and immediately upon the doing and committing 
thereof, forfeit their right. 

The above entail contains the following clauſe, reſpecting leaſes to 


be granted by the heirs of entail ; That, notwithſtanding the ag” 
| | clauſe 
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© clauſe above written, it ſhall be lawful to the heirs of tailzie to ſet 
« tacks of the lands and others above mentioned, the ſame being only 
« for the lifetime of the ſetter, or for 15 years, without an evident di- 
< minution of the rental, as the lands may be ſet for at the time, other- 
« wiſe all ſuch tacks to be null and void, and to be an deed of contra- 
vention of the irritant clauſe above written.” 


In 1743, John Carre of Cavers granted a leaſe of the farm of Soft- 


law, to William Cairns, father to the ſuſpenders, for fifteen years; and, 
in the year 1754, (four years before the expiration of this leaſe) a new 


one was entered into between the charger's father, who had then ſuc- 
ceeded to the eſtate, and the ſaid William Cairns, for 19 years, to com- 
mence at the term of Whitſunday 1758: Which tack the ſaid John 
Carre binds and obliges him, his heirs and ſucceſſors, to warrant to 
© be good, valid, and ſufficient, free, ſafe, and ſure, to the ſaid William 
« Cairns, and his ſoreſaids, at all hands, and againſt all deadly, as law 
will; declaring always, as it is hereby expreſsly provided and de- 
© clared, that, in caſe the ſaid John Carre ſhall happen to depart this 


life before the expiring of this tack, then the obligation of warran- 


dice above written ſhall not be extended any farther than what is 
« conſiſtent with the powers he hath, by the entail of ſaid lands, with 
« reſpect to the granting tacks thereof.” ; | 
Cairns the Ie died in 1764. The ſaid John Carre of Cavers, the 
leſor, died in 1766; and John Carre, his ſucceſſor, as heir of entail, 
as well as univerſal repreſentative, towards the end of the year 1772, 
brought an action of removing before the Judge Ordinary, againſt the 
daughters of William Cairns, concluding, that they ſhould be decerned 
to remove from the farm of Softlaw at the term of Whitſunday 1773, 


upon the ground of their father's tack being determined at the end of 


15 years; and having obtained a decree of removing againſt the 
daughters, they brought the cauſe under the review of the court, by a 


ſuſpenſion. 
The principal points agitated between the parties were, Io, 


Whether, by a juſt conſtruction of the deed of entail, the heirs of en- 


tail are reſtrained from granting leaſes for a longer ſpace than 15 years, 


or the lifetime of the granter? And, 24, What is the real and juſt 


import and conſtruction of the leaſe, and clauſe of warrandice, entered 
into in the year 1754, between the charger's father, and William Cairn 
deceaſed? : 

Upon the part of Carre it was ie: That the words of the entail, 
reſpecting the granting of leaſes, were expreſs, clear, and unambiguons, 
declaring that it ſhould not be lawful to the heirs of entail to grant 
leaſes for a longer term than the life of the granter, or for fifteen years, 
without any material diminution of the rental; and, if made, other- 
wiſe, the leaſes themſelves are declared void, and the perſon grant- 
ing them forfeits the eſtate, not only for himſelf, but for the heirs- 
male of his body: That the law had required no preciſe form of words 
in making a deed of entail ; it is ſufficient that the deed be conceived 
in language ſufficiently expreſſive of the will of the maker, as to the 


limitation he intends to impoſe upon his repreſentatives, and the pe- 


nalties or forfeitures annexed to the tranſgreſſion of ſuch limitations ; 
; | | al) 
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all which is done in the preſent caſe ;' and the plain import of the 
clauſe is, that the power of leaſing ſhall be only for the lifetime of the 
granter, or for 15 years. If it is limited to the lifetime of the granter, 
he is laid under no reſtriction as to the gudntum of rent; but, if it is 
granted for the definite term of 15 years, the land muſt be ſet without 
any material diminution of the rent at the time, as that term may en- 
dure after the lifetime of the leſſor. | 
Upon the ſecond point, Carre argued: That mutual coutratls muſt 
be explained not only by the expreſs words, but agreeable to what 
ſhall appear to have been the meaning or intention of the parties: 
That, upon a ſound conſtruction of the preſent leaſe, (the granter be- 
ing now dead) it cannot be {ſuſtained as effectual againſt the preſent 
heir of entail for a longer term than fifteen years, which is now elap- 
fed : That, although the leaſe is granted for nineteen years from Whit- 
ſunday 17 58, it is qualified with this declaration, That, in caſe the 
* ſaid Fohn Carre, ſhall happen to depart this life, before the expiry of 
© the tack, then the obligation of warrandice ſhall not be extended any 
112 thin what 15 con/iflent with the power he hath by the entail 

* of ſaid lands, with reſpe# to the granting tacks thereof.” 

This expreſs: reference to the deed of entail, with reſpect to the 
power of granting leaſes, is as concluſive and binding, as if the clauſe. 
itſelf had been engroſſed in the leaſe, and the conſequences thereof in- 
ſerted in the ſame. Tt is clear that Cairns, as well as Carre, knew 
what powers the entail gave in this matter. The leaſe provides, That, 
in caſe Carre ſhall die before the expiry of the tack, (i. e. the term of 
nineteen years) then the warrandice of the leaſe, for that term of nine- 
teen years, ſhall not extend further than what is conſiſtent with the 
powers Mr Carre had by the entail of his eſtate, 2v:4h reſpect to the 
| granting leaſes thereof; which is the ſame thing as if he had ſaid, That, 
in caſe of the granter's death, the warrandice of the leaſe for that term 
of nineteen years, ſhall not extend further than fifteen years, as direct- 
ed and limited by the entail of the eſtate. The firſt leaſe made by 
Cairns was for the expreſs term of fifteen years. This ſecond leaſe, 
beſides the certain term of fifteen years, takes the chance of four years 
more, if the granter ſhould ſo long live; but, as he died within the fif- 
teen years, the leaſe muſt determine at that period, purſuant to the 
> agreement between hy parties and the terms of the leaſe it- 

elf. 

Upon the firſt of theſe 9 it was contended for the ſuſpenders: 

In the prohibitory clauſe, above recited, there is no reſtriction upon 
granting leaſes. The lingle clauſe, reſpecting leaſes in the deed of en- 
tail, did not amount to a prohibition againſt granting a leaſe for the 
ſpace of nincteen years, where there was no diminution of the rental. 

The only meaning of that clauſe ſeems to have been, to reſtrain the 
heir of entail from granting leaſes beyond a limited time, or his own 
life, for a lower rent than what the land tormerly paid. But, ſuppo- 
ſing the clauſe to amount to a prohibition, it could have no effect to 
prevent the heir of entail from the ordinary exerciſe of property, by 
granting leafes for nineteen years, ſince there was no clauſe in the deed 


which irritated or voided his right to the eſtate for acting in this man- 
ner, 


( 289 ) 


ner. That there was indeed a reference in ſaid clauſe to a ſuppoſed ir- 
ritant clauſe ; but, as no ſuch irritant clauſe exiſted, reſpecting the 
ranting of leaſes, the prohibition could operate nothing. 

Upon the /econd point, the ſuſpenders obſerved, 'T hat, in all que- 
tions of this kind, the leaſing clauſe, which aſcertains both the eſtate 
let, and the term of endurance, 1s and muit be the governing rule, as 
all the other clauſes are but relative thereto; and that, in the preſent 

caſe, Mr Carre let to William Cairns the farm of Softlaw for a term of 

nineteen years certain, without reſtriction or limitation. The term of 
fifteen years was NO where mentioned in the leaſe; and as to the ex- 
ception irom the warrandice referring to the powers in the entail, it 
could not regulate the endurance of the leaſe, but only the extent of 
the recourſe in caſe of eviction. The only event provided for by the 
exception from the warrandice, was the recourſe competent in caſe of 
eviction. It was, therefore, to be held the only one in view of the 
parties at the time; and, as to remote conſequences, they either were 
not in view, or, if in view, had not been provided againſt ; and, not 
having happened, could at no rate enter into the que eNion. 


- 


The Lords ſuſtained the reaſons of ſuſpenſion. 


AQ. L. Advocate, M. Queen. Alt. D. of Faculty. Clerk, Roſs. 


No. CVIII. | RY +. - Bebruary 24. 1974 
Captain THOMAS DUNBAR of Grangehill, 
Againſt 
Captain DUNCAN URQUART of Burdſyards, and others. 
FREEHOLDER. 


1. Whether a judgment of Freeholders, by which a party is firuck off the 
roll, if noi complained of to the Court of Sefjicn, ſhould be held a res 


judicata | ? 


II. Whether, on a Freeholder's diſponing his lands with procuratory and 
frecept, it be ſufficient io preſerve his right, that in the e ue 
and likewiſe in a ſeparate obligation, the dliſponee is taken bound not 


execute the procuratory ? 


APTAIN DUNBAR 's hn for enrollment, as a freeholder of 
the county of Elgin, was, by the meeting of freeholders aſ- 
4 D | ſembled 
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ſembled at Michaelmas 1773, rejected on the following grounds: 1ft 
That, at Michaelmas preceding, while he ſtood on the roll, it having 
been objected to him, that he was denuded of his qualification, and he, 
when ordered to confeſs or deny the facts on which this objection was 
1 founded, having remained ſilent, was expunged from the roll; and, 
1 therefore, that it was not competent for him now to claim to be en. 
F rolled on the fame titles; and, 2dly, That, independently of that re; 
3 judlicata, the objection was ftill inſurmountable, Captain Dunbar ha- 
4 ving actually granted a diſpoſition of the lands on which he was en. 
rolled, with procuratory and precept, in favour of another perſon, 

In a complaint preferred to the Court, Captain Dunbar inſiſted, that 
neither of the grounds ſtated by the frechoiders was ſufficient to ſup. 
port their proceeding ; and, 1 

As to the jirft, pleaded: The doctrine of res judicata, ariſing from 
the eſtabliſhment of regular courts, it is not applicable to the determi- 
nations of frecholders at their Michaelmas meetings, who, except in 
one inſtance, are at liberty either to adopt or reject the reſolutions of 
prior meetings. The ſingle exception is that introduced by act 16, 
Geo. II. which declares, that a freeholder enrolled, and ſtanding on the 
roll, not complained of, for four calendar months, ſhall continue there 
till an alteration of his circumſtances happen. But the enactment doe: 
not extend to the caſe of a claimant who has been K of the roll. 
Freeholders of Lanark contra Menzies, in 1708 ; Macqueen and Dun- 
das contra frecholders of Linlithgow, in 1768. | 

With reſpect to the /econd objection, pleaded: It is true the com- 
plainer has granted a diſpoſition of the lands compoſing his qualifica- 
tion, with procuratory and precept ; but then the procuratory is ex- 
preſsly ſo limited, that it cannot take effect until his death ;* the 
plain conſequence of which is, that he retains the right of ſuperiority 
during his life. Beſides, the diſponee has executed a ſeparate obliga- 
tion, by which he has bound himſelf to hold the lands of the com- 
plainer during his life, and neither to execute the procuratory, nor 
confirm a baſe infeftment, nor adjudge in implement of the diſpoſition. 
Murray, con!ra Neilſon, 5th March 1755. 

Anſwered, with regard to the it point: A judgment of freehold- 
ers, when acquieſced in for four months, is not liable to review, any 
more than if it had been confirmed by a deciſion of this court, or of 
the Houle of Peers. | | 

With reſpect to the /econd objection: The lands are here abſolutely 
conveyed, no limitation of the diſponce's right appearing either in the 
diſpoſitive clauſe, or in the obligation to infeft, which is both a me 
and de me; for, notwithſtanding the reſervation in the procuratory, 
} the diſponee might, by confirmation at any time, become the vaſſal of 
't the crown. The complainer's right has thus become precarious ; and 
none ſuch, a proper wadſet alone excepted, can conſtitute a freehold 
qualification. Nor can the obligation referred to have any other ct- 
fe& than to ſhew the complainer's ſenſe of the lameneſs of his right. 
It has, however, been put on record ; but if that circumſtance could 


have mended the matter, it ſhould have been year and day prior to the 
| meeting; | 
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meeting; whereas it was not even executed three months before it, 


17th January 1755, Dundas contra Craig, Fac. Coll. 

Replied: Regiſtration year and day previous to enrollment is indeed 
neceſlary as to every writing or deed on which the claimant, either in 
whole or part founds his title. But here the obligation is none of 
the grounds of the complainer's title, being calculated merely to ob- 


viate any objection that might eventually be made to theſe grounds. 


The Lords © ordered Captain Dunbar to be added to the roll.“ 


Act. Locb hart. Alt. M*Queer, Il. Campbell, 


No, ”-. 5 . February, 23. 177 4. 
« ES e 
Againſſ 
Captain D UNGCAN URRQUAAR 7: 
F R E E HRK 


1. Whether previous regiſtration, for year and day; of a renunciation U; 
a liferenter, be requifite-to entitle the fiar to vote ? 


II, Whether a liferent can be created over a wad/ct-right ? 


CIR LUDOVICK GRANT executed a proper wadſet of certain 


AJ lands affording a freehold qualification, in favour of Sir James 


Colquhoun, in liferent, and of his ſon Mr James Colquhoun, in fee. 


A few months before Michaelmas, Sir James granted to his fon a 
renunciation of his liferent-right ; upon which the latter, at the Mi- 


cChaelmas meeting, claiming to be renrolled, it was objected to him, 
That his claim was premature, as it ought to have been a year and a 
day poſterior to the regiſtration of the renunciation ; beſides that a 
proper wadſet could not admit a double qualification of fee and life- 
rent. The freeholders having ſuſtained the objection, Mr. Colquhoun 
complained to the Court, and | 


Pleaded : The firſt part of the objection is founded upon not diſtin- 


guiſhing between the right of enrolment and that of voting, and in 
ſuppoſing Sir James's renunciation to be an eſſential ingredient in the 
--omplainer's qualification; whereas he had a good title to be enrolled, 


independent 


Th dependent of the tenunciation. . It was the charter and infeftment 
which conſtituted his Freehold qual lific ation; and whether the fee were 


affected with a liferent or not, the fiar's claim to be enrolled was the 


fame in both caſes, whatever effect that circumſtance might have on 
the right of voting, which no doubt belongs to the liferenter, if he 
chooſes to take i it ; but otherwiſe it as undoubtedly falls to the iar. 


The renunciation, therefore, being 0 ingredient in the compiainer's 


qualification, did not require a year's previous re egiſtration. 

As to the ſecond part of the objection, it is ſufficient to obſerve, that 
the ſtatue 1681, which allows of proper wadſets being legal freehold 
qualitications, ſo long as they ſtand unredeemed, authoriſes no ſuch 
diſtinction with reſpect to liferents, as if they could not ſubſiſt on a 
redeemable right. 

Anfevered: In this caſe the claim is not entered in the character of 
naked far, to which the renunciation would indeed not be eſſential, 
but in that of ſole proprietor, to conſtitute which the renunciation was 
neceflary ; ; and, therefore, being an indiſpenſible ingredient in the 
complainer's title, it ought, as well as his charter and ſeiſin, to have 
Lern completed a full year before the enrollment. With regard to the 
other particular mentioned, it would ſeem that the granting of a wad- 
ſet to one perſon in liferent. and to another in fee, was inconſiſtent 
with the nature of that right, for a right bearing ex facie to be re- 
deemable guandocungue, admits not of a liferent being created over it. 


The Lords (the pion being pa to enroll ſimply, or qua L ) 
© ordered the complainer to be enrolled imp. 


Act. Lockhart, J. Grant. Alt. Macqueen. Clerk, Pringle, 


No. CX | March 4. 1774 
Meſſrs ANNA NM D and COLHOUMN. 


Againſt 
HELEN CRHFEFSSELS. 


7 8 MAR 1 T-L 


Whether, in a feitlement by a father, of his gſtate, on his daughter, in 
iruft for herſelf and children, the condition of excluding her huſband's 
gon er of adminiſration, in the event of his future inſolvency, be va- 
lid 


ELEN CHESSELS was the daughter of Archibald Cheſſels, and 
the wife of James Scot. | 
About 
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About a year before his death, Mr Cheſſels executed a ſettlement of 


kis whole eſtate, real and per ſonal, in favours of his daughter, in truſt, 
for behoof of herſelf, in liferent, and uf her children in "fes, with this 

prot fo, < That, in caſe of the event of James Scott her hufband's in- 
/ ſolvency, he anden and debarred the ſaid James Scott's jus maritt, 
and him for the adminiftration and management of the ſaid eſtate, 
heritable and moveable, and of the rents, annualrents, and other Pro- 

« duce and profits of the ſame; and declared the ſame ſhould ne'ther 
be liable nor ſubjected to the payment of his debts, e of his 
«.deeds, nor affectable by the diligence of his creditors.” 


Scott became bankrupt, and, netwithſtanding the proviſo in Mr 
Cheſſel's deed of ſettlement, Armand and Colhoun, as creditors of Scott, 


having proceeded to attach certain ſubjects, which would otherwiſe have 
fallen under his zzs mart, a proceſs of multiplepoinding enſued. , 
Pleaded for Helen Cheſlels, and her children: An unlimited fiar or 
proprietor is entitled to the full exerciſe of his property, and conſe- 
quently, may altenate it, either abſolutely, or under any lawful con- 
dition, ſuch as that of excluding the jus mariti of the diſponee' s huſ- 
band; Lord Bankton, vol. i. p. 119. $ 84.; Erſkine's Leſſer Inſtit. 
book i. tit. 6. H 7. ; Larger Inſtit. p. go. F$ 14. Hence Mr. Cheſſels 
might, either by the nature of his ſettlement, or by a ſpecial clauſe to 
that effeQ, exclude the jus mariti of Mr. Scott; and, in fact, he did 


both; conveying his whole eſtate to Mrs Scott in truſt, which imported. 


a virtual excluſion, and farther qualifying the conveyance by the above 
expreſs condition, by which Mr. Scott's right of adminiſtration, the 
only thing given to him, was barred, in the event of his inſolvency. 
The diſtinction between the complete jus mariti and the {imple power 
of adminiſtration, was early knowa in the law of Scotland. A differ- 
ence, indeed, formerly aroſe from this, that, though a huſband could 
renounce his; jus mariti, ſo far as it reſpected his intereſt in the wife's 
moveables, yet -could not diveſt himſelf of his curatorial power, or 
right of adminiſtration. The contrary, however, is now eſtabliſhed ; 
and, with reſpect to a third party giving an eſtate to a wife, it never 
was at any time doubted whether he might exclude the huſband's 
power of adminiſtration ; and ſuch is the predicament in which Mr 
Cheſſels ſtood. 

Anſwered for the creditors of Scott: The jus maritt is, in the eye 
of law, as much an eſtate in a huſband as any other property whatever. 
In this caſe, Mr. Scott appeared veſted with that right from the mo- 


ment his wife ſucceeded to her father, and on that footing bona fide, 


his creditors tranſacted with him. With reſpect to them, therefore, 
the excluſion contained in the latent deed in queſtion ought to be held 
fro non ſcripto. But, even though there had been no deception in the 
matter, the jus mariti having once taken effect, and a jus quæſitum 
thereby, been created to the huſband's creditors, they cannot juſtly be 
now deprived of it, on account of a circumſtance altogether unknown 
tothem. That would be to give to that eventual excluſion a retroſpect 
to their prejudice 3 which ought not to be allowed. Every man's e- 
ſtate is liable for his debts. Hence entails, when firſt introduced, 

were conſidered as pa#a contra leges ; and it is only upon the ground 
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of the ſubſequent invention of irritant * reſolutive clauſes, that they 
are now ſupported. But ſtill the intereſts of third parties are 53 


by the forms of publication which the legiſlature has ordained. Nor 


is there any ſolidity in the obſervation reſpecting a diſtinction between 
the jus mariti and the power of adminiſtration. The zus mari includes 


both the rights of adminiſtration and diſpoſal ; the latter of which, in- 


_ deed, is inſeparable from the former; Lord Stair, B. i. tit. 4. 9. 

Replied The argument from entails, brought into this queſtion, is 
totally miſapplied. There each heir is har- or proprietor of the eſtate; 
whereas, in regard to a wife ſucceeding to a ſtranger, the eſtate be- 
longs not to the huſband, whole right, as ſuch, is merely perſonal, but 
to the wife alone, 


The Lords found that Archibald Cheſſels's heritable ſubjects, and 

© alſo his moveables, and executry funds, were veſted in Helen 
Cheſlels, his daughter, in truſt, tor the purpoſes mentioned in 
© his deed of ſettlement, and were not affectable by James Scott, 
or his creditors ; and that, when James Scott became bankrupt, 
his right of adminiſtration of the ſaid ſubjects ceaſed, and that 
the rents, and annualrents, that fell due thereafter, belonging to 
Helen Cheſſels, and her children, in terms of Archibald Cheſ- 
ſel's ſettlement, were not affectable by James Scott $ credi- 
tors.“ 


La 
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Act. Lord Advocate, Solicitor General, and ay Campbel.. -Alt. Rae, A. Murray. 
Clerk, Gubjon. 2 


No. Cl. Moreb, 10. 1774. 
G E 0 REZ ROE S, and others, 
Againft 
Sir RODERICK M. X EM IE, and others 


JV-RISYLGTION 
Whether the Court of & Mon have any over the , oners of Supply 


in regard to valuations ? 
TIT LE r. 


Whether the F reeholders Fe entitled to challenge decrees of valuation? 


IR RODERICK MACKEN7ZIE, and certain other gentlemen, ha- 
* claimed to be enrolled as frecholders of the. 0 of Inver- 
nels, 
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neſs, their claims were rejected by the Michaelmas meeting, as being 
founded on decrees of diviſion of cu mulb valuations that were excep- 
tionable. Complaints were preferred to the court againſt this refuſal ; 
and the freeholders, beſides giving in anſwers to them, inftituted an 
action of reduction, at common law, of theſe decrees. In the courſe 
ot it, a hearing, in preſence, was ordered on the two following points ; 
Fir/t, The juriſdiction of the court of ſeſſion to review or correct the 
proceedings of the commiſſioners of ſupply, with reſpect to valuations ; 
and, ſecondly, the title of the purſuers, as freeholders and land-own- 
ers in the county, to challenge the decrees of diviſion in favour of 
-perions claiming to be enrolled. _ | 
On the rt head the purſuers Pleadled: By a ſolemn deciſion of the 
court, in the caſe of Gordon contra Gordon, 12th February 1751, this 
part of its juriſdiction Was fixed, and has accordingly been acknow- 
ledged, in a great variety of ſubſequent inftances. On the proceed- 
ings of commiſſioners of ſupply depend, not only rights of election, 


hut ſeveral other important civil claims, ariſing from valued rent; 


ſuch as thoſe reſpecting the dividing of commonties, the reparation ct 
churches and manſes, the maintenance of the poor, or ſchoolmaſters 
falaries. Surely, then, it is neither reaſonable nor expedient that 
wrongs committed in ſuch particulars, by commiſſioners of ſupply, 
ſhould be altogether irremediable, which they maſt be, if their actings 
ſhall. not ſuffer the review of the Court; that of the Houſe of Peers 
being of courſe likewiſe included; Lord Bankton, B. 4. tit. 18. $ 2. ; 
Erſkine, B. 1. tit. 4. þ 31. E Ts 

As to the /ccond head, it was pleaded by the purſuers: A freeholder 
ſtanding on the roll, and poſſeſſing the right of voting for a repreſen- 
tative in parliament, a right which the law recognizes as valuable and 


patrimonial, is entitled to its protection, in order to prevent this rights 


being encroached on or diminithed ; and on that principle proceeds the 


act 16. of George II. authoring objections to freehold qualifications. 
The right of objecting is wiſely placed in frecholders themſelves, and 


could not properly have been otherwiſe conferred. Being once allow- 
ed, it muſt neceſſarily extend to the evidence of the valued rent, as 


much as to any other part of the claimant's qualification, and may be 


rendered effeQual, either in the form of complaint, as authoriſed by 


| ſtatute, or if the nature of the caſe ſhould require it, by an action of 


reduction at common law. 

Anſwered, with reſpect to the fir/t point: As the Court of Seffion 
have no radical juriſdiction in the matter of ceſs, nor any delegated ju- 
riſdiction in it by act of parliament, it ſeems to follow of conſequence, 
that they are not impowered to review the aQs or proceedings of the 
commiſſioners of ſupply. _ 

Anſwered on the ſecond point: Wherever a regular and formal de- 
cree of the commiſſioners of ſupply, labouring under no intrinſic nul- 
lity, is produced to a meeting of freeholders, they are bound to regard 
it as complete evidence; and, even though, ex facie of the production, 


it appears to have proceeded on inſufficient grounds, ftill they are not 


entitled to challenge it; which is evident from the ſpirit of the differ- 


ent acts of ſupply. The burden of taxation, and the privilege of 


voting 
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(29% 
voting as a freeholder, mutually correſpond together. Hence that e- 
vidence which is ſufficient to eſtabliſh the one, muſt be held as ade- 
quate to confer the other. Nor is the juriſdiction of the freeholders 
in this matter more limited than it appears 1nvarious analogous caſes, 
Thus, when charter and ſeiſine are produced to them, containing lands 
amounting to the legal qualification, they are bound to enrol; nor 
though, by another production made at the ſame time, the charter 
ſhould be ſhewn to be colluſtve or ſurreptitious, could they enter on 
any inveſtigation of its merits. In the ſame manner are their inveſti- 


1 gations precluded in the caſe of a freehold created on an entailed eſtate, 


and, in general, in all thoſe inſtances where the reſtriction flows a non 
domino. With reſpect, likewiſe, to a retour produced to evidence the 
old extent prior to 1081, it may be obſerved, that no meeting of free- 
holders have yet thought themſelves entitled to diſcuſs the juſtice of 
the verdid, or to refuſe to it the appellation of probatio probata. 

Freeholders, therefore, being deſtitute of right to challenge ſuch de- 
crees of the commiſſioners of ſupply as are not intrinſically null, any 
diverſity in the mode of proceeding, whether in that of complaint or 
of reduction at common law, can have no influence on their title; 
though, indeed, there is difference in the matter, that the former is bs 
action authoriſed by ſtatute, whereas the latter is altogether unwarrant- 
ed. For there is no ſuch idea known in this country, as an action at 
common law for the trial of a freehold qualification. 


The Lords repelled the objections to the competency of the action 
of reduction, and alſo to the purſuer's title to inſiſt therein; and 
found the ex facie grounds of challenge competent to be iel 
1 the .— 


Act. V Campbell, Alt. Lord Adoocate. Clerk, Tait. 


N. B. The deciſion in this cauſe, upon the preliminary point, regu- 
lated the determination of a ſimilar queſtion which was judged of by 
the Court, between Earl Fife and the Duke of Gordon ; _ 16. 
* 


By 


Clerk, Tail. 
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No. CXIL Frog | June 6. 1774. 


WI LLI A M GALD I E, Factor on the ſequeſtrated Eſtate of 
JAMES ANDERSON, 


Againſt 
WILLIAM GRAKT 
8 O0 — 1 1 2, 


I. N. hether retention is competent, at common „n law, to one partner of . 


er partner's ſhare of the Company's flock, in payment of debts due to bim 


by that partner, in a competition with his creditors ? 


II. If, in ſuch competition, the partner-creditor can claim a preference upon 
that ſhare, in virtue of an alſigument in the contract of copartnery ? 


AMES ANDERSON was concerned in a copartnery with John 
Brown, Robert Carrick, and William Gray, for carrying on a 
trade of manufacturing lawns and linens in the town of Glaſgow ; and 
their contract contained the following article: That the ſaid parties 
above written ſhall have no liberty, acceſs, or privilege to withdraw 
any part of his ſtock, until firſt the debts of the company be paid 


| * and cleared off the whole head; and, for the better ſecurity and 
more ſure payment of the company's debts, and of any private par- 
* * ticular debts that may be due by any of them to the company, or 


for any private debts any one of them may be bound for another, 
each of them do hereby aſſign and diſpone to the others their own 
* particular and proper ſtock and intereſt in the ſaid company, not on- 
ly ay and while their part of the company-debts be paid off the whole 
head, but alſo ay and while their own private and particular debt 
due or that may be due to the company, and alſo ay and while all 
* debts for which any of them may be bound in ſecurity for one ano- 

© ther, be paid.“ 

William Gray, in conſequence of engagements for James Ander- 
ion, was creditor to him in various ſums, 

Ander having failed in his circumſtances, a ſequeſtration of his 
perſonal eſtate was awarded by the court, in terms of the late ſtatute; 
but afterwards truſtees were choſen by his creditors, and William Gal- 


die was by them appointed ſactor. | 
4 F The 
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The above copartnery (whoſe firm was that of Brown, Carrick 
and Company,” ) having proved ſucceſsful, James Anderſon's intereg 
in it amounted to about L. 1200; and arreſtments having been uſe 
in their hands, with a view to attach the above ſum due by that com- 
pany to Anderſon, they brought a multiple-poinding, in which they 
called, as defenders, the ſaid William Gray and Meflrs. Coats, arreſt. 
ing creditors of Anderſon, and William Galdie, as factor for his whole 


creditors under the ſequeſtration. 
Gray founded his claim of preference upon two grounds: In the 


firſt place, upon a right of retention, which, he maintained, was com. 


petent to every partner of a company at common law, of the ſhare he. 


longing to another partner in the fame company, for payment of any 


debt due by the former to the latter. 2%), Upon the ſpecial clauſe of 
alignment contained in this contract. This plea was oppoſed by the 
arreſting creditor, and alſo by the factor. | 
Upon the ji/7 head it was pleaded on the part of Gray: The ſhare 
and intereſt of any partner of a company is a jus credit! againſt the 
company; but a ſociety not being a corporation, there is no diſtinction 
between the company and the ſeveral partners, conſidered as indivi— 
duals ; that they cannot ſue or be ſued in any other way but as ſo many 
individuals; and, in ſhort, that the ſum due by the company to An- 
derſon, is to be conſidered in the ſame light as if it had been due by a 
joint bond granted by the partners; and, in this view, each of the ob- 
ligants being liable 1% lidum for the debt, ſo when action is brought 
againſt them for payment, it does not appear where the doubt can be, 
that all or any of them are entitled to ſay, that he has already payment 
in his own hands, and that the one ought to be ſet off againſt the 
other. 
Upon this branch of Gray's plea, Galdie the factor argued: It is 
impoſſible that there can be room for compenſation or retention, where 
there is not a concurſus mutui debiti et crediti, In the preſent caſe, there 
is no ſuch concourſe. The ſubject of competition is Anderſon's inter- 
eſt in a copartnery ; and it is not the company that is here demanding 
retention of that intereſt for any debts due by him to the company, 
but an individual member of that company, who ſays that he is a 
creditor to Anderſon, privato nomine, in a debt in which the company 
has no concern. It is clear that there are not termi habiles for ſuch 
retention; for Gray is not poſleſied of the ſubject of competition, and 
therefore cannot retain it; and the company, who are indeed poſſeſſed 
of the ſubjects, are not creditors to the common debtor, and therefore 
cannot with-hold what is due to him. — There are three different per- 
ſons or parties employed in making up is plea of retention, whereas 
there ought only to be two. The intervention of a third party makes 


it evident, that there is no mutual concourſe, and, conſequently, no 


room for compenſation or retention. 
That a trading ſociety is a diſtinct zomen juris, and having different 


qualities and rights from the individuals compoſing it, there can be no 
doubt. The diſtinction between a company and the individuals goes 


through every ſpecies of tranſaction. 
As 
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As retention preſuppoſes poſſeſſion, the plea of retention, urged on 
the part of Gray, mult proceed upon the ſuppoſition, that the ſeveral 
partners of a company are poſſeſſors of the company-tunds fro indiv . 
But the truth is, that as the partners, gua individuals, are not proprie- 
tors of the company-eſtate, ſo neither are they poſſeſſors of the com- 

any-funds. And it is of no moment what is {aid on the other ide, 
that all the partners are liable, in /o/idum, to pay the L. 1200 which is 
due to Anderſon, or rather to his creditors, as his intereſt or ſhare aſ- 


certained by the balance preceding his bankruptey. This only ariſes 


from the circumſtance, that every partner in a company muſt be liable 
for the debts of the company. But it will be obſerved, that the claim 
here made did not exiſt till the very moment of Anderſon's bankrupt- 
cy; and at that moment it became a claim competent to his whole 


Y3 : ; 
creditors, or to the factor or truſtee appointed for him under the {ta- 


tute. 

With reſpect to the preference claimed, in the ſecond place, by Gray, 
on the clauſe of aſſignment in the contract, it was ob/crved for Gal- 
die: That he has not been able to learn of above three ſuch contracts 
in the whole town of Glaſgow, lately indeed deviſed, and which, till 
the preſent enquiry, were not known of. But, upon attending to the 
words of the clauſe, it does not ſeem to apply to private debts due by 
one partner to another, with which the company has no concern. 
Suppoling, however, it could bear that conſtruction, ſuch an afſign- 
ment can have no effect in law to the prejudice of other creditors : In- 
deed, it would be highly dangerous to give it any effect. It would clear- 
ly be laying a ſnare for ſtrangers; and as no tranſaction whatever can 
have a more dangerous tendency than the creation of a ſecurity upon a 
man's perſonal effects, for payment of debts not exiſting, ſo the aſſign- 
ment in queſtion cannot have effect; 1/4, Becauſe it is an athgnment 
in ſecurity of a debt which does not exiſt; 2dly, Becauſe it is an aſ- 
ſignation to a ſum which does not exiſt. 

Further, in competition, aſſignations can only be ranked accor- 
ding to the date of the intimations made upon them. But here, ſup- 
poſing the aſſignation were otherwiſe unexceptionable, it is impoſſible 
to maintain that there was a proper intimation. The clauſe being in- 


ſerted in the contract, was no proper intimation to denude the part- 


ners in favour of each other, in terms of the aſſignation. It is even a 
contradiction in terms, to ſay that they were all denuded in favour of 
each other: Such a tranſaction appears altogether abſurd and unintel- 
ligible. 'The purpoſe of intimation 1s to certify the debtor of the a- 
mount of the aſſignees right, and to prevent him from paying to the 
cedent, or any in the right of the cedent. Hence it is evident, that 
the intimation muſt be ſpecial; it muſt be of an aſſignation already 
made, and ſpecifying the ſum already aſſigned. But here, at the time 
the contract was executed, there was no ſubject to be aſſigned, nor was 


it certain whether there ever would be any; neither was it known 


whether any partners would ever become bound for one another, or 


who of them might be in that condition; as it was alſo uncertain who 


was ultimately to be cedent, and who was to be aſſignee. 


Upon 
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Upon this fecond head, it was argued for Gray : It cannot be diſpu- 
1 that this is a lawful Sonn neither is it an unuſual clauſe, and, 


erefore, no reaſon does occur why full effect ſhould not be given to 


if There is nothing in law to hinder aay perſon to convey his funds 
in ſecurity of debts, either already contracted or to be contracted, In 
heritable rights, the ſecurity of the records will not permit any gene- 
ral or unknown burdens ; but, in the caſe of perſonal rights, as the only 
ſecurity which the lieges have or can have in ſuch caſes, is the good 
faith of the perſons with whom they contract, ſo a perſonal right may 
be validly and effectually conveyed, in ſecurity of debts either con- 
tracted or to be contracted, and there is nothing in law reprobating 
inch conveyance ; and, therefore, although the particular debts now 
claimed upon may not have exiſted at the date of the aſſignation, it is 
not obvious in what reſpect the aſſignation, is detective, and to be de- 
nied effect upon that account. 

The feeond objection has as little foundation in law. The jus cre- 
alli, competent to each of the parties, exiſted from the date of the 
contra ; and, although tae ſubject aſſigned was an aſſignation to an 
univerfiles, there is nothing in law to forbid ſuch ſecurity. It is un- 

ertain whether there may be more or leſs, or whether any thing may 
ariſe in conſequence of the aſſignation; but ſtill there is no objection 
to the aſſignation itſelf. 

3455, It is no doubt true, that an nation muſt be intimated ; the 
meaning of which 1s, that the debtor may be certified not to pay the 
debt to the cedent. But here, the intimation is, of all others, the moſt 
regular and formal : It is contained in the contra& of copartnery it- 
telf, hgned by the whole contracting parties; ſo that it is difficult to 
conceive any intimation better calculated to anſwer the purpoſes of an 
intimation. It was ſuch an intimation as put the parties in mala ide 
to account to each other for the profits of the ſtock, ſo long as either 
their copartnery-debts were undiſcharged, or their private engagements 
were unſettled. Nothing more was requiſite ; and the benefit of this 
amen ſo intimated, is all that Mr Cray contends for in the pre- 
lent. caſe. i. 

With regard to what kw been argued, that the aſſignation ſhould 
have been be gially intimated, when the ſubjects had exiſted which the 
alſignalion was meant to allen: it does not occur where the authority 
is for ſuch a propoſition. If a perſon procures an aſſignation to the 
rents of an eſtate, it is ſufficient that the aſſignation be once intimated; 

2d her 2 is no occaſion for the renewal of the intimation, when every 
term's rent becomes due; and yet this is a conſequence which would 
neceſfarily tollow, if the doArine of the other party were well founded. 

Loftly, As to the imputation againſt this affignation, as being of an 
untavourable nature, and calculated to enſnare creditors, there never 
veas tefs foundation for clamour of this kind. It is admitted, that if, in 

virtue of his debrs, Mr Gray had arreited in the hands of each of the 
partners, he must have been preferable to every other creditor upon 
the copartnery-ſtock and profits ; and yet other creditors had no better 
pportunity of f being certified, with regard to ſuch latent arreſtments, 
jo they have with regard to a latent alſignation. 


E 
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[t was ſerved by the Court, That, at the date of the aſſignation, 
he whole was a non ens both as to debit and credit. There was no 
debt due by the cedent to the aſſignee at the time; and it was uncer- 
tain whether, in the end, he would have any free ſtock or not; fo 
that the queſtion comes to this, Whether a man can create a latent hy- 
2 18 effects not yet acquired, for ſecurity of debts not yet con- 
tracted! | 


The Court, by two conſecutive judgments, ©* adhered to the Lord 
« Ordinary's interlocutor, which preferred Galdie, the factor on 
* Anderſon's ſequeſtrated effects, to the ſum due by Brown, Car- 
« rick, and Company.” | 


Act. L. Advocate, M. Queen, Alt. 11, Campbell, Rolland, Clerk, Cab. 


No. CXIII. | June 16 374 g 


A MES EARL FIFE, Mr ARTHUR DUFF of Or- 
toun, Advocate, and Captain DUNGAN UR NUN HART 
of Burdſyards, | EI | 4 


Againſt 


ALEXANDER DVU RE of GOR DON ALEXAN- 
DER DUNBAR of Thunderton, and others. 


FREEHOLDER. 


Whether the challenge of a diviſion of valuation is competent to freehold- 
ers ?*—Whether excluded by the lapſe of time, and acquieſcence of the 
parties ? | 


IEE lands, lordſhip, and barony of Duffus, ſtood in the original 
valuation-roll of the county of Elgin in 1667, in the pariſh of 
Duffus, under the following article: | 
Lord Duffus - 3 - L. 2308:5:8 
The ſaid lands and barony were afterwards purchaſed by Archibald 
Dunbar of Thunderton, to whom Sir Robert Gordon of Gordonſton, 
in 1730, diſponed the lands of Aſhdale, and others, in excambion for 


certain parts of the barony of Duffus. 
| 4 G Prior 
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Prior to 1748, Archibald Dunbar, then of Thunderton, ſold certain 


other parts of the barony of Duffus to the Duke of Gordon. but re. 
ſerving to himſelf the multures of the ſaid lands, with the mills of 
Sherifimill, Unthankmill, and Outletmill ; and, in that year, he dif. 
poned to the late Earl Fife the ſaid mills of Sheriffmill, Unthank, and 
Outlet, and aſtricted multures, &c. in conſequence of a minute of {ale 
entered into between them in 1740. Theſe mills and multures were 
afterwards diſponed by Lord Fife to his ſon Mr Archibald Duff, one 
of the preſent purſuers. 

The Earl Fife, &c. in the characters of frecholders, land-owners, 
and commiſſioners of ſupply in the county of Elgin, and Mr Arthur 
Duff, as being, beſides, patrimonially intereſted in the queſtion, ga pro- 
prietor of the mills of Sheriffmill, Outlet, and Unthank, to which the 
barony of Duffus is aſtricted, brought an action for ietting aſide a de- 
ecree of diviſion of the coats valuation . of the barony of Duftus, in 

54. proceeding upon a petition preſented to the commiſſioners of 
ſuppiy, in the names of the late Duke of Gordon and the ſaid Archi- 
bald Dunbar, and certain after diviſions, made by the commithoners of 
1769, 1770, and 1772, of the ſhares of the original cumulo ſet off to 
the Duke of Gordon and Dunbar, as proprietors of parts of the ſaid 
barony, among the ſeveral lands belonging to them. 

The defenders did not diſpute Mr Arthur Duff's title, as proprietor 
of the mills, to infiſt for a rectification of the diviſion, ſo far as his 
patrimonial intereſt is concerned, unleſs it were found that, by his 
or his predeceſſor's conduct, he is barred from inſiſting on ſuch a chal. 
lenge. But to the title of the other purſuers, at large, to inſiſt in this 
ation, an objection was ſtated ſimilar to that pleaded in the caſe from 
Inverneſsſhire, (No. CXII.) which the Court repelled in reſpect of the 
judgment there given. 

Upon the merits it was argned: As to the diviſion 175 2, (upon the 
fate of which all the ſubſequent diviſions depended) that it was liable 
to three unſurmountable objections: 1%, That it was not made or au- 
thoriſed by a meeting of commiſſioners of ſupply, but by a private 
meeting of two commiſſioners only, and preciſely in terms of the pray- 
er of the petition preſented for the Duke of Gordon and Thunderton; 
whereas it is a clear point, fixed by ſundry deciſions of the Court, that 
all diviſions of valued rent can only be made by a general meeting of 
commiſſioners of ſupply. 2%, That all parties having intereſt were 
not called ; for both Lord Fife and Sir Robert Gordon were intereſted 
in the calmalo of L. 2 308 : 5 : 8, which was the ſubject of the diviſion 
1752, © Bio, That, the diviſion ite is materially and ſubſtantially er- 
roneous and unjuſt, as being made in mere compliance with the peti- 
tion, without any evidence of the real rents of the lands included un- 
der the cue; and the whole cumulo is divided between the Duke of 
Gordon and Thunderton, without giving any part thereof either to 
the lands which Sir Robert Gordon had received in excambion, which 
were clearly comprehended under that cxmwulo, or to the mills of Out- 
let, Unthank, and Sheriffmill, then belonging to Lord Fife, as pur- 
chaſed by him from Thunderton, though theſe were alſo clearly a part 


of the original c:mu/o, and yielded no leſs than 1000 merks of yearly 


rent, 


1 


rent, which was about a tenth of the value of the whole lands com- 
rehended under the cumulo. 

Anſwered to the Jirft objection: The commiſſioners of ſupply ap- 

proved of the diviſion in 1752, in the ſtrongeſt manner poſſible; for, 


in the diviſions 1769, 1771, and 1772, they proceeded upon the foot- 


ing, that the valuations belonging to the Duke and Mr Dunbar were 

properly and legally eſtabliſhed by the diviſion 1752. 
To the ſecond and third: The allegation of the diviſion being without 

evidence, 1s altogether a miſrepreſentation; for the commiſſioners pro- 
ceeded upon the data of a judicial rental of both eſtates, and a calcu- 
lation made by an eminent accomptant, to which no objection is or 
can be made. There is not ſo much as an allegation of any injuſtice 
or partiality intended, but a diviſion gone about for the legal and ne- 
ceflary purpoſe of aſcertaining the ceſs really payable by the reſpective 
lands, both of the parties willing to take upon them the burden of the 
ceſs to which they were really liable, but neither of them willing or 
intending to take more upon them than in juſtice they were liable to. 
And further, this diviſion was finally completed more than twenty 
years ago; ceſs has been regularly paid, agreeable to it; various com- 
mittees of parliament have been ſince nominated for levying the ceſs, 
and thoſe very purſuers among the number of thoſe parliamentary 
commiſſioners or truſtees ; and yet, during all that period, neither 
they in a public capacity, nor any perſon in a private capacity, have 
made any exception to thoſe diviſions. 


2dly, Sir Robert Gordon makes no complaint. The excambion 


with him took place as far back as 1730. The excambed lands were 
then preciſely of an equal rent; and, when that is the cafe, it never 
enters into the minds of the parties to make any variations in the pay- 
ment of ceſs, or in the ceſs- books. Each of the parties continued, ever 
ſince that time, to pay ceſs conform to their former valuation; and Sir 
Robert Gordon, many years ago, divided his caumrlo, without giving 
any ſhare to the lands which he had given off to Mr Dunbar. 
Laſlly, Although it ſeems perfectly clear, that mills, where there is 
no thirlage, ought in no caſe to receive a thare of a valuation, it is by 
no means a clear point, that mills ought to receive a ſhare of the va- 
luation, even where there is a thirlage ; for, as the exiſtence of a mill 
is altogether precarious, it ſeems to be an improper ſubje& upon which 
to depend for payment of public burdens, which 1s the great object of 
Valuation. | 
The defenders do not deny, that, in many valuation-books, mills 
are made mention of. But it is very inconcluſive from thence to ar- 
gue, that this was a rule which all commiſhoners either did follow, or 
were bound to follow ; and, therefore, the defenders can by no means 
admit, that a divifion of an e is to be held as a bad diviſion, be- 
cauſe a mill did not receive a ſhare of the cumulo; it being, at leaſt, 


a doubtful point, how far the mill was originally included in the va- 


nation. And this general obſervation ſeems to apply with irreſiſtible 
force in the preſent caſe, when it appears, that, although the mills in 


queſtion were given off to another proprietor, as far back as 1740, ſo 


much was it the underſtanding of the country, and of all parties, at 
the 
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the time, that thoſe mills ought not to receive any ſhare of the valu- 
ation, that the proprietor's lands continued to pay the whole of the 
cels, and the proprietor of the mill has never paid any ſhare of it; 3 
circumſtance which could ſcarcely have occurred, if the parties had 
underſtood their rights to ſtand as now contended for by the Pur- 
ſuers. At that time there were no politics ſubliſting, to ſuggeſt che 
idea of imaginary rights; and, therefore, the Court will pay much 
more regard to any idea which then prevailed, than to the 1 
tions which other views may have newly ſuggeſted. . 

Indeed, although no other-defence occurred againſt the preſent ac- 
tion, the purſuers would be barred, by the circumſtance laſt mention- 
ed, from inſiſting in their preſent plea. Mr Duff, or his author, 
ought, de recenti, to have ſet up this claim, and cannot now be per- 
mitted to inſiſt upon it, after having acquieſced for ſuch a courſe of 
years, without making any murmur or complaint reſpecting what had 
been done. Juſtice, therefore, requires it to be preſumed, that every 
thing was ſo ſettled originally, in virtue of the agreement of parties. 

But, further, there is not only acquieſcence, but res non funt inte- 
gre to the other party. The Duke of Gordon and Mr Dunbar have 
not only paid the whole ceſs ſince that time, but have divided this 
whole cumulo among their reſpective lands: and even thoſe diviſions 
have again undergone ſubdiviſions, for lawful and beneficial purpoſes; 
and, therefore, no juſtice will permit thoſe whole tranſactions to be 
pulled up by the root, at the inſtance of Mr Arthur Duff, whoſe claim 
was equally well founded in 1740 as It can be now at the diſtance 


of 33 years. 


The Court, moved by the long taciturnity and acquieſcence of all 
parties, the diviſion having ſtood ſo long in the ceſs-books, and 
payment of ceſs made conformable thereto, were of opinion, that 
Mr Duff's challenge came now too late; and, therefore, © repel- 
© led the reaſons of reduction of the aEviton 1752. 


A, L. Advocate. Alt, Macqueen, Clerk, Tart. 
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No. XIV = June 17.1794 
Ms BETTY WATSON 
Againſt. 
The Her and Executors of Captain ALEXANDER GORDON. 
H USBAND AND WIFE. 


Ne ther” a wife's aff guation to her huſband of a ſum due to her by bond, 
% aid him in the purchaſe of a ſmatl effate, and from which, beſides a 


penſion as his widow, ſhe enjoys a terce, is revocable 2s a donatio in- 
ter virum et uxorem ;? 5 


AMES WAT SON granted bond for L. 400 Sterling, bearing in- 
tereſt from Martinmas 1749, to his ſiſter Miſs Betty, who after- 
wards intermarried with Captain Alexander Gordon; but there was 
20 marriage- contract executed between them. 
In 1763, Captain Gordon having taken a reſolution to diſpoſe of 
his commiſſion, and betake himſelf to half-pay, he accordingly bar- 


gained with a Captain upon the Irith eſtabliſhment, by which Mrs 


Gordon was ſecured in a penſion for life of L. 25 per annum. 
Some time thereafter the Captain did make a purchaſe of a ſmall 
farm which had been offered for ſale; it being previouſly underſtood, 
that Mrs Gordon's L. 400 ſhould be given in aid of the price; and 
accordingly L. 300 of it was got from Mr Watſon the debitor, and ap- 
plied in part to pay the price. The Captain infeft himſelf in the lands, 
and Mrs Gordon granted an aſſignation, which proceeds upon the nar- 
rative of love and favour to her iuſband. of the L. 400 bond afore- 
141d, 

Captain Gordon having died in June 1 772, without iſſue, Mrs 
Be ty Watſon, his widow, executed a revocation of the foreſaid aſſig- 
nation, granted by her in his favour of the foreſaid bond; and ſhe 
tnereafter brought an action of reduction againſt her huſband's heir 
and neareſt in kin, for having the foreſaid aſſig gnation ſet aide, as a 
- donatio inter virum et uxorem. 

On the Part of the purſuer, it was pleaded : That although a ſettle- 
ment, made by a huſband upon a wife, when the ſame is rational and 

ſu ſuirable, is not revocable, even although nothing were given upon the 
part of the wife for granting. thereof, as the huſband is at leaſt under a 
natural obligation to provide for his wife after his death, yet a wife is 


4 H : under 


. 
* 
1 
my 
1 

. 
4 
3 


( 306 ) 


under no obligation to provide for her huſband, or to convey to him 
any part of her means and effects; and, therefore, where a wife con- 
veys any right to her huiband without his making any ſettlement on 
his part, in conſideration thereof, this the law conſtructs to be a dona- 
tion, even although the huſband had got no other tocher with her; 
and the ſame muſt be ſubject to revocation at any time during her life. 
This doctrine is very clearly laid down by Lord Bankton, vol. i. p. 132. 
$ 98. which mult be deciſive of the preſent queſtion, as the purſuer's 
hufband, neither at the date of the aſſignation under challenge, nor 
at any prior period, had made any ſettlement or proviſion to the pur- 
ſuer. ä 
On che part of the defenders the following authorities were cited: 
L. 28. 4 2, De don. inter vir. et uxor.—L. 7. H 2. cod. tit. Voet's 
Commentary.—Stair, p. 35. and Erſkine, p. 99; and, from theſe au— 
thorities, the following propoiitions were laid down: 1mo, That do- 
nations between huſband and wife are not always reducible ; but that 
a deed executed by the one in favour of the other will ſtand good, 
where any reaſonable ſort of equivalent had been given 6n the other 
{ide. 2%, That it does not alter the caſe, though the deed under re- 
duction bear a narrative of love and favour, providing it can be in- 
ſtructed that a proper remuneration had been given. 3/0, That it is 
not neceſſary that the deed ſhould bear, that it was granted in conſide- 
ration of what was formerly received from the other party. In ſhort, 
the nature of the tranſaction is to be conſidered ; and if it ſhall appear, 
than an unreaſonable iniquitous deed has been executed, by which the 
granter has ſuffered a heavy wrong, it will no doubt be ſet aſide ; but 
if it ſhall turn out, that any reaſonable equivalent has been given, and 
that there is nothing unequal in the tranſaction, or that the granter has 
tuſtained no great injury, the deed cannot be ſet aſide, though it was 
granted by one of the married pair in favour of the other. . 
As to the diſtinction pleaded by the purſuer between the huſband 
and wife, in this matter of revocation, when the author referred to 
talks of the unlimited power of revocation competent to the wife, he 
clearly has in view the dale where no remuneratory proviſion whatever 
has been made by the huſband to the wife. But it is a miſtake, on 
the part of the purſuer, to ſay, that ſhe received no valuable conſidera- 
tion from her hutband ; for not only was the tranſaction relative to 
the half-pay finiſhed before the date of the aſſignation, whereby ſhe 
was ſecured in the penſion, in the event of her ſurvivance, but ſhe 
was likewife fecured in her terce by the infeftment in the lands previ- 
ous to the date of the aſſignation; and that was no more than a rea- 
ſonable remuneratory proviſion, in conſideration of thoſe he had ſo 
recently made to her. And it is not enough for the wife to ſay, that 
the Captain might have diſappointed her, If hehhad done things to 
produce that effect, either fold the land or the commiſſion, ſhe could 
have, eo momento, put herielf in her former condition by a revocation ; 
but as every thing ſhe had in view has been effectual to her, and things 
are not entire, ſhe cannot now, bona fide, take advantage of a revoca- 
tion where there is no opportunity to reſtore matters on the other ſide. 


Replied : 


( 322. 1 


Replied : From the accidents of her kufband's particular ſituation at 
the time of his death, the purſuer was entitled to an annuity, as a 
Captain's widow, of L. 25 Sterling, and abont L. 14 Sterling yearly, 
as the amount of her terce ; but neither the one nor the other did a- 
riſe from any ſettlement of her huſband, but devolved upon her mere- 
ly by the act of the law, She had no ſort of ſecurity either for the 
one or the other; for, as to her huſband's moveables, they were no 
more than ſuthcient for payment of his debts. On the other hand, 
the purſuer's huſband got no leſs by her than L. 100 Sterling, yearly 
for the ſpace of ten years, being an annuity ſettled upon her by her 
brother, beſides paying her huſband's commiſſion ; ſo that the foreſaid 
particulars are but a poor recompenſe for the funds which Captain 
Gordon got by the purſuer, independent of the fum contained in the 
aſſignation now under challenge. 


The Lord Ordinary © ſuſtained the reaſon of reduction of the aſ- 
© ſignation, as being a donatio inter virum et uxorem.' 


To which the Court, on a reclaiming bill and anſwers, © adhered.” 


Act. Macqueen, Alt. Lord Advocate. Clerk, Roſs. 


Ne EE. © Fune, 22. 1774- 


FOHN MURRAY, Sailor in Alloa, 


Againft 


=» 


ALEXANDER FLINT. 
HEIRS or PROVISION. 


Import of the word Heirs /ub//ituted to the children naſcituri in a ſetile- 
ment in a. marriage-contratt, upon a competition for the ſucceſſion, on 
the failure of ſuch children, between the perſon claiming as ncurgſi heir 
to them, and the father's heir of line. 


OHN MURRAY merchant in Alloa was twice married; firſt, to 
| Jean Finny, by whom he had two ſons, John and James; and 
iecondly, to Margaret Lindſay. | 

f John 
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to the ſubjects thereby provided. 
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John Murray was proprietor of and ſtood infeft in certain 8 
in Alloa ; and, by contract of marriage entered into upon the 6th March 
1733, between him and Margaret Lindſay, his ſecond wife, diſpon- 


ed © to her, her heirs, executors, or aſſignees, in liferent, and to the 


child or children, one or more, of the intended marriage, equally 


* amongſt them, their heirs or aſſignees, in fee, or property, the half 
© of theie tenements, reſerving to himſelf the liferent thereof; and 
8 providing, that in caſe chere ſhould be no child or children of that 
« marriage exiſting at the death of him, the ſaid John Murray, then 
© the ſubjects ſo provided ſhould return to and be at the diſpoſal of 
him, his neareſt and lawful heirs and aſſignees; and the ſaid Jolin 
Murray bound himſelf and his above written to grant an valid diſp 0 
ſition and aſſignation of the above ſubject, in the terms above pes IX 
* fied, to the faid Margaret Lindſay, and che child or children of the 
« {ſaid marriage. 

Of this marriage there were two ſons, viz. Charles the eldeſt, who 


predeceaſed his father, and Peter, who ſurvived him, and died only 


about fix years ago, but without making up titles in his perſon to any 
of the ſubſects provided by the foreſaid marriage- contract, and with- 


out iſſue. 
John, the eldeſt ſon of the firſt marriage, died, leaving a daughter 


| Mary, who intermarried with Alexander Flint, 


As no infeftment had followed upon the marriage-contract, fo the 
foreſaid ſubjects did, by the laſt inveſtiture thereof, ſtand in the per- 


ſon of John ! Murray, deviſed to him and his heirs er e and 


as Mary Murray, his grand-daughter by his eldeſt ſon of the firſt mar- 

riage, was heir under that inveſtiture, fo ſhe made up titles thereto, a; 
heir to her grand-father, by a precept of pos and infeftment; and 
the feudal right of the ſubjects being thereby veſted in her perſon, the, 
by a ſettlement, executed with conſent of her huſband, for love and 
favour to him, and in confideration of his having paid a debt affecting 

the heritable ſubjects belonging to her, and for ſeveral other oneron; 
cauſes and conſiderations, diſponed theſe ſubjects in favour of herſelf 
and her huſband, and longeſt liver of them two, in conjunct fee and 
liferent, and to the child or children procreated or to be procteated e- 
qually betwixt them, in fee; whom failing, or not exiſting at the diſ- 


ſolution of the marriage, to the {aid Alexander Flint his hcirs and aſſig- 


nees. Upon which diſpoſition infeftment was taken; and the ſaid 
Mary Murray afterwards died without iſſue. 

James Murray, ſecond ſon of the ſaid John Murray, by his frft 
wife, having obtained himſelf ſerved heir of proviſion to his father, 
and John Murray ſailor in Alloa, his fon, having procured himſelf ſer- 
ved and retoured heir in general to his fath ier, in order to carry the 
perſonal right to the foreſaid ſubjects, as eſtabliſhed by ſaid contract, 
brought an action againſt Alexander Flint, concluding to have the 
foreſaid diſpoſition, granted by NIary Murray to "Ba huſband, tet 
aſide ; and to have it found and declared, that the purſuer, as heir cal- 
led to the ſueceſſion under that contract, had the only u ndoubted right 
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Pleaded for ths defender: That the purſuer has no right to quarrel 
the deed in queſtion, as not being called, by the above mentioned con- 
tract of marriage, to ſucceed as heir to his grandfather in the ſubjeQs 
provided to the children of that marriage, in the character of heir of 


proviſion to him. 


It could by no means be in the view of the parties, when the above 
mentioned contract was entered into, to create any other heirs of pro- 
viſion to John Murry, the proprietor of both halves of theſe ſubjects, 
in the half thereof ſo provided to the children of the ſecond marriage, 
than theſe children themſelves ; and, therefore, the word hers therein 
expreſſed, upon which word alone the purſuer's claim depends, can 


| only be meant the heirs ſucceeding in the right of theſe children, or, 


in other words, the heirs of ſuch of theſe children as had properly e- 
ſtabliſhed in their perſon, a right to theſe ſubjects, which it is not pre- 
tended any of them ever did. 1 

For elucidating the intention of the parties with regard to the pre- 
ſent queſtion, it was obſerved, 1/7, That the object in their view could 
only be to provide for the children of the ſecond marriage. If ever, 
in virtue thereof, there came to be a right eſtabliſhed in the perſon of 
any of theſe children, that right naturally fell to the keirs of theſe chil- 
dren ; and, theretore, it was proper, at leaſt not improper, to mention 
their heirs ; but in caſe the Jabs of that marriage ſhouid fail, with- 
out making up a title to the ſubject ſo provided to them, it was quite 
foreign to the purpoſe of a contract of marriage to call in any other 


perſons to ſucceed in the character of heirs of proviſion ; and, in the 


next place, the defender founded upon different other clauſes in the 
ſame deed, as favourable to the conſtruction contended for by her, VIS, 
that, in the preſent caſe, the natural meaning of the word Heirs is the 
heirs ſacceeding to the children of the fecond marriage, in the right 
once eftablithed in them. 

Anſwered : The cauſe reſolves into this ſimple queſtion, Whether, 
failing iſſue of the foreſaid marriage, the ſucceſſion devolved upon the 


perſon who was neareſt heir to the children, or upon the heir of line 


of the father ?—This queſtion muſt depend upon the conſtruction of 
the ſettlement ; and it is impoſſible to put another conſtruction upon 
it than that, failing the children, the neareſt cheirs of the children arc 
called to the ſucceſſion. The purſuer does not pretend to ſay that his 
father could take any thing in the right of his brother Peter, who never 
had made up titles, but died in a ſtate of apparency ; and it is no doubt 
true, that the ſubjects muſt be taken up as heir to the perſon who was 
laſt in the right. At the ſame time, the purſuer's plea is very plain 
and imple : He contends that, failing the children, the heirs of the 
children are, by the marriage-contraQ, called to the ſucceſſion ; and, 
therefore,the purſuer's father, who was undoubtedly the heir de/igna- 
live of his brother Peter, was, upon Peter's dying without iſſue, entit- 


led to take up the ſubjects, by a ſervice, as heir of proviſion under the 


marriage-contract, not to Peter, in whom no right was ever veſted, but 
to his father, who ſtood veſted in the fee of the proviſion. —Bankton, 
vol. ii. p. 339. § 54-—Dirzleton's Doubts, tit. De feudo pecuniæ et nomi- 


um, quæſt. 12. 
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i 1 how the GbRtiarion ſhould be affected by the 
heir's making up his titles, or by poſſeſſing only upon the apparency, 
If Peter had indeed made up his titles, it behoved the purſuer's father, 
in place of ſerving to his own father, to have ſerved to his brother Pe. 
ter; but as, in both the one caſe and the other, the ſucceſſion mult be 
taken up, upon the preciſe ſame ſubſtitution, the perſon entitled to 
take, under that ſubſtitution, muſt be the ſame, whether Peter had 
made up his titles or not. 

The defender's doctrine, that the filtration | in favours of the heir 
of the children can only take place in the event of the children taking 
the ſucceſſion, and veſting the right in their perſon, has no foundation 
in the law of Scotland. It was at no period of our law ever made a 
doubt, that the ſubſtitute was entitled to take up the ſucceſſion, upon 
the ure of the inſtitute, in the caſe where titles had never been 

made up in the perſon of the inſtitute. 

In marriage-ſettlements, the chief object of the contract, no doubt, 
is to make proviſion for the wife and iſſue of the marriage; but, at 
the ſame time, it was very common, in marriage contracts, to car 


the ſettlement farther than the iſſue of the marriage, which, if not 


altered, the deed muſt regulate the ſucceſſion in favours of the extra- 
neous aides, as much as in favours of the iſſue of the marriage. 
Laſtiy, As the words of the deed are, in this caſe, liable to no am- 
biguity, it is in vain to have recourſe to preſumed will or intention. 
What the parties have expreſſed muſt be underſtood as agreeable to 


what they intended. 


The Lord Ordinary ſuſtained the reaſons of reduction, and redu- 
© ced, decerned, and declared, in terms of the libel;F which was 
adhered to on a reclaiming bill and anſwers, in reſpect of the 
words of the deed being ſo expreſs, whatever doubts there might 
lie as to the father's intention in the event that had happened. 


Act. Macqueen. Alt. D. Græme. | Clerk, Ro/s. 
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No. CXVI. 5 June 24. 1774. 
CGEORCE FORMES 
Againft 
ELIZABETH FORBES. 
HEIRS-PORTIONERS. 


The eldeft is entitled to the manſion-houſe and garden, as præcipuum 


without any recompenſe. 


HE ſucceſſion to the eſtate of Boindlie, in Aberdeenſhire, devol- 


John Forbes. 

George Forbes acquired right from the eldeſt to her ſhare; and 
having taken out a brief of diviſion directed to the ſheriff, when the 
brief came before him, various objections were ſtated, on the part 
of Elizabeth Forbes, the other heir-portioner, in particular reſpecting 
the pracipuum ; and 2dly, that the marches of the lands were not diſ- 
tinct, and that theſe ought firſt to be ſettled. | 

The ſheriff repelled the objections to the diviſion of the lands ; 8 | 
24ly, found, That George Forbes, as deriving right from Jean For- 
X — eldeſt daughter, and one of the heirs-portioners ſerved to the 
deceaſed Captain John Forbes of Boindlie, is entitled to have the 
lands of Boindlie, &c. divided betwixt him and Elizabeth Forbes, 
© the other heir-portioner : That the petitioner George Forbes has 
right to the legal præcipuum, being the manſion-houſe and garden 
© thereto belonging, without recompenſe to the reſpondent; but ſu- 

perſeded determining the particular quantity of ground allotted to the 
garden, until a ſurvey and menſuration of the whole lands under di- 
viſion be made out and reported.“ And by the ſame deliverance, 
warrant was granted for ſummoning an inqueſt, and for citing witneſ- 
ſes; and the ſheriff afterwards named a ſurveyor for making the ſur- 
vey. 

Elizabeth Forbes and her e preſented a bill of advocation, 
complaining of theſe proceedings. 

In point of fact, ſhe ſet forth, That, above 200 years ago, a young- 
er ſon of the family of Pitlligo acquired the farm of Boindlie, in the 
coaſt of Aberdeenſhire. The rent of that piece of land, till lately, was 
only 200 merks, and has been lately raiſed to about I. 26 Sterling : 
That, as this was $ their firſt acquiſition, the family took their title from 

that 


ved upon two lifters, as heirs-portioners to their father Captain 


> 

1 

J 
— 
„ 
f 

* 
1 
* 
7 


— — $i + — 
3 2 * * 


i 
by 
f 
+ 
4 
{4 
: 


„ 


that farm; but they afterwards acquired an eſtate in Cromar, at about 
fifty miles diſtance, of above ſeventeen times the value of the lands of 
Boindlie : That about the year 1660, when they were in poſſeſſion of 
this large eſtate, the then Forbes of Boindlie built a houſe for his reſi. 
dence ; and, as he was then tutor and neareſt agnate to the family of 
Pitſligo, his proſpect of ſucceſſion to that eſtate was not very remote, 
As Boindlie lay nearer the ſea-coalt, and within two miles of Pitſligo, 
he choſe, it ſeems, to place his houſe on this detached little farm ra- 
ther than on his principal eſtate. A houſe was built in proportion to 
the fortnne of the family : By various accidents, however, they were 
obliged to diſpoſe of all the reſt of their eſtate except Boindlie, which 
remained alone to them with this building, which the rents were hard- 
ly ſufficient to keep in repair. 

And, with regard to the % point, Whether any præcipuum at all 
be due in the preſent caſe? it was p/eaded, It is true the Court have 
found, in ſome deciſions of late, that the eldeſt ſiſter is entitled to the 
manſion-houſe and garden, as a frecipuum, without any recompenſe; 
but, at the ſame time, that the Court has departed from what might be 
reckoned the old law, with regard to a recompenſe being due, as laid 
down by the books of the Majeſty, Craig, and the older deciſions, 
which Lord Bankton alſo gives as his opinion: The Court have in no 
cale given the manſion-houſe and gardens to the eldeſt ſiſter, except 
where it could be properly conſidered as a pracipuum according to the 
old feudal laws. 

There were only two 3 for giving theſe ſubjects to the eldeſt 
ſiſter, viz. that they were conſidered as indiviſible; and that ſhe, as 


being at the head of the ſamily, had the rites of hoſpitality to main- 


tain. None of theſe reaſons, however, occur in the preſent caſe. The 
houſe not only is diviſible, but in fact has been abſolutely divided for 
many years. The one ſide was poſſeſſed by the old Lady Boindlie, 
and the other {ide by Elizabeth Forbes's huſband, who had a leaſe of 
the lands. And if there be any perſon who is to keep up the rites of 


hoſpitality, that burden will certainly fall upon Elizabeth, to whom 
part of the eſtate belongs, and not upon her ſiſter, who has abandoned 


it, nor the purſuer, who is a ſtranger. 

But, 240%, In ail caſes where the Court have given the manſion- 
houſe as a præcipuum, there has always been a proportion between the 
houſe and the citate. The houſe has always been fuch as might have 
been built by a proprietor of the eſtate to which it belonged. The 
pretent caſe is perfectly different. The houſe and gardens in diſpute | 
muſt have coſt, at the time they were built, above L. 400. The rent 
of the preſent lands of Boindlie was then only 200 merks, and the va- 
lue of it, at fifteen years' purchaſe, the ordinary price then, would have 
been only 3090 merks, or half the value of the houſe which was built 

or an eſtate above ſeventeen times that rent. Were no diſtinction to 
be made between the caſe, where a manſion-houle is proportioned to 
the eſtate, and where the diſproportion is ſo great as in the preſent 
queſtion, it muſt render the ſucceſſion of heirs-portioners often exceed- 
ingly unequal, 510 75 to conſequences which could not be intended 
by law, And in a caſe ſomething ſimilar to the preſent, 2oth January 
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1758, Wallace contra Wallace, the Court ſuſtained the defence, that a 
houſe, that 1s diſcontiguous to the reſt of the landed eſtate, did not 
fall to the eldeſt ſiſter as a precipuum. 

In the fecond place, were it to be ſuppoſed the Court ſhould find a 
precipuum due to the purſuer without a recompenſe, he can have no 

retence to any.more than the garden correſponding to the old garden 
of the family. 

Loſily, With regard to the great encroachments made by the pur- 
ſuer, it is evident that the diviſion cannot proceed until they be pro- 
perly ſettled. 

Anſwered : By the interlocutor in queſtion, the general point is in- 
deed determined, that the eldeſt heir-portioner is entitled to a Fræci- 
puum ; but, as to every thing elſe, the interlocutor is quite innocent, 
having neither determined the extent of the præcipuum, fo far at leaft 
as reſpects the garden, nor aſcertained the preciſe boundaries of the 
lands, as neither of theſe could with propriety be done till after the 
ſurvey was taken ; and then, and no ſooner, was the ſheriff to deter- 
mine upon them. Hence this obſtinate litigation, which the other 
party have thought proper to carry on with reſpect to points not yet 
decided, and which they would not allow the ſheriff to determine when 
he was in curſu of doing it, is premature, and highly improper. 

As to the general point, that the eldeſt heir-portioner is entitled to 
the houſe and garden as a pracipuum, Lord Stair lays down this to be 
the law of Scotland, B. 3. t. 5. Y 2. And it has been found, by re- 
peated deciſions, that under the manſion-houſe muſt alſo be incloded | 
the garden and orchard, as pendicles thereof, 5th March 1707, and 
24th June 1708, Cowie, obſerved by Lord Fountainhall ; 2d Febru- 
ary 1743, Peadie of Ruchhill, by Clerk Hume ; Chalmers of Gad- 
girth, in 1750; Givan contra Ireland, November 1765. The caſe of 
Wallace contra Wallace, 1758, referred to on the other ſide, reſpected 
a dwelling-houſe within borough. 

Neither is the preſent caſe attended with any ſpecialties which can 
have the effect to withdraw it from the common rule. The purſuer 
knows very little of the hiſtory of the family of Boindlie, nor-does he 
think it of much conſequence to the preſent queſtion to trace that hi- 
ſtory for centuries back. The houſe of Boindlie, however, could not 
well have been built for the accomodation of an eſtate in Cromar, at 
tac diſtance of forty miles; and, to judge from appearances, it muſt 
have been built at a much carlier period than that mentioned by the o- 
ther party, at leaſt, that part of it which was not built by the late Cap- 
tain Forbes of Boindlie, who, finding the old houſe inſufficient for 
nim, though he did not poſſeſs a fur of land other than Boindlie itſelf, 
made two additions to it, which brought the houſe to its preſent ſize ; 
and he alſo added to the garden. This ſhews, that the houſe has not, 
at leaſt in the preſent century, been thought too large for the eſtate ; 
and, whether large or ſmall, being the meſſuage or manor houſe be- 
longing to the eſtate, 1t mutt go to the eldeſt heir-portioner, as an indi- 
vilible ſubject, and without any recompenſe. 

In fact, notwithſtanding the pompous deſcription given of this houle, 


by reckoning ſmall cloſets in the number of the rooms it contains, it 
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is at preſent i in a "ROI almoſt perfectly ruinous ; af ba longer | 
the cauſe is ſpun out, it will grow the worſe. 

The late Boindlie poſleſſed the whole houſe and pertinents, and 
thought it little enough for him, as he found himſelf obliged to make 
an addition to it for the accommodation of his family. His widow 


did the ſame; and though ſhe found room alſo for her daughter and 


her huſband, it will not follow that the houſe can accomodate two 
ſeparate families. 

As to the rent of the eſtate, which is likewiſe . the 
fact is, that when ſet to the defender and her late huiband by the life. 
rentrix, at a very low rent, it yielded about 700 merks; and, when 
afterwards ſubſet by the defender, ſhe got from the ſubtenant L. 40. 
Sterling of rent beſides reſerving to herſelf what was worth L. 17, 
Sterling more ; and, when the lands were ſurveyed in April 1772, they 
appeared to contain about 540 acres of ground, valued at L. 70 Ster- 
ling per annum. 

And, with regard to the marches, v were there any room for diſpute 
about the marches, it is obvious, that, as the queſtion ariſes inciden- 
tally in the diviſion, the ſame falls properly to be tried and determin- 
ed there; and nothing can be more eaſy than to do ſo, when the lands 
are at any rate to be meaſured, and witneſſes and aſſizers, &c. to go 
upon the ground, in order to take the neceſſary ſteps for accompliſh- 
ing the diviſion. 


The Court refuſed to advocate the cauſe, and remitted to the ſhe- 
« riff to allow the reſpondent the expences that have been incur- 
red by the litigation before this Court.“ 


AR, lay Campbell. Alt. J. Fergu/an, C. Hay. Clerk, Reh. 
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FIAR.—HERITAGE axp CONQUEST. 


Where a father had taken a a! 0 lion to a parcel of lands, in fuvorr of 
himſelf and his wife, in conjunt fee and li ferent, for the wife's li Ve 
rent uſe allenarly, and to their ſon nominatim, his heirs or affignees in 
fee, with a reſerved faculty to the father to burden the lands without 
the conſent of his wife and ſon ; and afterwards, a diſpoſition to another 

parcel of the ſame lands, in Favour of himſelf and his wife in liferent, 
2 to their ſon nominatim in fee ; which failing, to the father his 
neareſt heirs or aſſignees, iu fee ; whether .the fee of the ſubjefs was 
veſted in the father or the ſon? 2dly, Whether, on the failure of 
both, the ſucceſſion thereto acvolves on the heir of fine, or the heir * 


congueſt ? 


PART ef the lands of Weſter Crounerland, which ſome time 

ago belonged to William Fiſher, holden of a ſubje& ſuperior, 
were, in 1718, conveyed by him to John Kid, by a diſpolition con- 
taining procuratory and precept ; and John Kid was accordingly in- 
feft baſe upon the ſubject. 

Mr Robert Boyd, in the year 1733, purchaſed theſe lands from 
John Kid, and took the diſpoſition to them © in favour of the ſaid Mr 
Robert Boyd, and Aliſon Douglas his ſpouſe, in conjunct fee and 
liferent, for the ſaid Aliſon Douglas her liferent uſe allenarly, and to 
John Boyd, their lawful ſon, his heirs or aſſignees, in fee, under a 
faculty therein reſerved to the ſaid Mr Robert Boyd to burden the 
lands with any ſum of money, without the conſent of his wife and 
ſon. 

Another parcel of the ſaid lands of Weſter Crounerland, which be- 
longed to one John Scot, were, in the 1749, diſponed by him © in 
* favour of the ſaid Mr Robert Boyd, and Aliſon Douglas his ſpouſe, 
in liferent, during all the days of their lifetime, and to Mr john 
Boyd, their eldeſt lawful ſon, in fee; which failing, to the ſaid Mr 
* Robert Boyd, his neareſt heirs or aflignees whatſoever. 

The diſpoſitions to both parcels contain procuratories and precepts ; 
and Mr Boyd, his wife, and ſon, were infeft in virtue of thoſe pre- 
cepts, in the above terms. 

| | Jobn 


— nn — — 
— — ——— — — — — 


41 


John Boyd the ſon having predeceaſed bis father and mother, and 
there being no other children, Mr Robert Boyd the father expede 4 
general ſervice, as heir to his ſon 3 ; and, in the 1750, he obtained from 
the ſuperior a charter and precept, to the purport following: The ſu— 
perior gives, grants, diſpones, and for ever confirms, to and in favour 
of the faid Mr Robert Boyd, and Aliſon Douglas his ſpouſe, in con- 
juncꝭ fee and liferent, for the ſaid Aliſon Douglas her liferent uſe alle- 
narly ; and in favour of the ſaid Mr Robert Boyd, his heirs and aflig. 


nees whatſoever, in fee, all and whole the lands, as deſcribed in the firſt 


diſpoſition above noticed; and to which ſaid difpoſition, ſo far as the 
ſame was competent to, or received in favour of the ſaid John Boyd, 

now deceaſed, the ſaid Mr Robert Boyd his father has now right, as 
heir ſerved to him; and which lands were, by virtue of the procura— 
tory of reſignation contained in Fiſher's diſpoſition to Kid, and aſſign- 
ed by him to Mr Boyd, his wife and ſon, duly and lawfully reſigned 
in his the ſuperior s hands, in favour, and for new infeftments of the 
ſame, to be given and granted in "Hes of the ſaid Mr Robert Boyd 
and Aliſon Douglas, in conjundGt fee and liferent, for her liferent uſe 


allenarly, and in favour of him the ſaid Mr Robert Boyd, and his heirs 


and aſſignees, in fee, as heir, and come in place of the faid John 
Boyd, his deceaſed ſon, conform to authentic inſtruments in the faid 
reſignation. After this, the holding and reddendo are mentioned; and, 
Jaſt of all, there is a precept for infefting Mr * and his wife; up- 
on which infeftment followed. 

Mr Robert Boyd died in the year 1766, leaving no iſſue; and up- 
on the death of his widow, who liferented the whole, the lands, con- 
tained in the foreſaid two diſpoſitions, were claimed by John Boyd, 
the nephew of Mr Robert Boyd by his immediate elder brother, and, 
of conſequence, heir of conqueſt to both Mr Robert Boyd and his 
ſon; and they were alſo claimed by George Boyd, the ſon of Mr 
Boyd's immediate younger brother, and, of conſequence, the heir of 
line both of Mr Robert Boyd and his ſon. 

George Boyd and his curators accordingly brought an action before 
the Court againſt John Boyd, the heir of conqueſt, concluding to have 


it found and declared, that the purſuer had the only right to the whole 


of the foreſaid lands, and to be ſerved and retoured heir therein; and 
that the defender had no right thereto. 

The purſuer, in ſupport of his claim to the jr/ parcel, chin, 
That, by the conception of the diſpoſition 1733, the fee of the lands 
was veſted in John Boyd the ſon; and, that the father's general ſer- 
vice, with the charter and infeftment following thereupon, was ſuffi- 
cient to veſt the right in the perſon of the father, as being a virtual 
confirmation of the baſe infeftment in the ſon's perſon, and a precept 
of clare in favour of the father, as heir to the ſon; and as theſe lands 
became therefore heritage, and not conqueſt, in the perſon of the fa- 
ther, he having taken them up by ſucceſſion to his ſon, the ſame does 
now devolve upon the heir of line, and not upon the heir of conqueſt. 

With reſpect to the ſecond parcel, it was pleaded : That the lands 
having been ſpecially provided to the father and wife in liferent, and 


to John Boyd in fee, which failing, Mr Robert Boyd, his neareſt heirs 
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or aſſignees whatſoever, the heir-general of Mr Robert Boyd dena. 


tive, was entitled to Ae the ſucceſhon, : as heir of proviſion to John 


Boyd the ſon. 
As to the. parcel, it was pleaded, on the part of the defender : 


That, if the fee was in the ſon by the conception of the diſpoſition, it 


remained in Hœreditate jacente of him at this day; for that the char- 


ter of reſignation, and infeftment following thereupon, could carry no 


more than the blanch ſuperiority, the procuratory in the diſpoſition ha- 
ving remained unexecuted after the ſon's death; and as it was a Hu- 
dum novum in the perſon of the fon, and which, uad the property, 
fell to be taken up by a ſervice, as heir to him, it behoved to devolve 

upon his heir of conqueſt, and not upon his heir of line. 

As to the ſecond parcel, it was contended, That, as the ſame were 
conqueſt in the perſon of him to whom titles fell to be made up, the 
father's heir of conqueſt, 11 not his heir of line, could alone take up 


the ſucceſſion. 


The Lord Ordinary pronounced the interlocutor following : Finds, 
* that, by the diſpoſition granted by John Kidd in the year 1733, 
«© the fee of his parts of the lands of Weſter Crounerland was veſt- 
ed in the deceaſed John Boyd; and that the titles, which were 
© afterwards made up by Robert Boyd, his father, were inſuffi- 
< cient to carry the property of the ſaid lands, which muſt {till be 
«* conſidered as in hereditate jacente of John Boyd; and therefore, 
and in reſpect that the ſaid lands was a feudum novum in him, 
finds, that the property thereof does not devolve and fall to the 
defender, as heir of conquelt to him; but finds, that the titles 
made up by Mr Robert Boyd, the father was ſufficient to carry 
the ſuperiority of ſaid lands; and being therefore to be con- 
© fidered as heritage in him, muſt, of conſequence, devolve and 
* fall to the purſuer, his heir of line : Finds, that by the diſpo- 
* ſition granted by John Scott in the year 1749, the fee of his 
part of the had of Weſter Crounerland was veſted in John 
* Boyd, the fon, and is to be conſidered as a fendum novum in 
him; but, in reſpect that the ſubſtitution in ſaid diſpoſition is 
© not in favour of his own heirs whatſoever, but in the favour of 
the heirs whatſoever of Mr Robert Boyd, his father, which 
might have been different from the heirs whatſoever of the ſon, 
finds, that the purſuer, as heir of line to the father, is entitled 
to take John Scott's part of ſaid lands, as heir of proviſion cal- 
led by ſaid ſubſtitution, and decerns and declares accordingly. 


Upon a report, the Court unanimouſly (one Judge excepted, who 
had ſome difficulty with regard to the firſt parcel of lands, whe- 
ther the taking this parcel in that way was not to be conſidered 
as a kind of preceplio hereditatis in the fon, and, therefore, 
this particular ſubject not to be conſidered as conqueſt, but as he- 
ritage guoad him, and as ſuch to go to his heir of line) approved 
of the Lord Ordinary's judgment upon both points, and pronoun- 
ced their own in the preciſe terms thereof. 


Add. Baillie, Alt. Macqveen. | Reporter, Colon, Clk. Roſs. 
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No. CXVIIL Fiune 28. 1774. 
Captain OS E HH CAVE, 
Againſt 


The GOVERNORS of the Merchant Maiden Ho o/pital of Edin- 
| burgh. 


TITLE.—TO PRESENT TO AN HOSPITAL. 


Whether the heir deſignative of the perſon originally veſted with a right. 
of preſentation to an hoſpital, by the deed of a third party, 1 Arve 


Beir, i in order to entitle him to preſent upon a vacancy ? 


NE of the patrons having right of preſentation to the Trinity and 
Merchant Maiden Hoſpitals in Edinburgh, was the deceaſed 
Joſeph Cave, engraver to his Majeſty's mint in Scotland, in conſe 
quence of a donation of the ſum of L. 2000 Scots, made by Robert 
Murray merchant in Edinburgh, to each of the ſaid hoſpitals, and par- 
ticularly deſtined © for alimenting and maintaining, according to the 
© rules and conſtitutions thereof, a young girl, to be preſented by Mr 
Cave and his heirs to the Merchant Maiden Hoſpital, and a perſon 
to be by him and his heirs preſented to the Trinity Hoſpital.” 

The ſaid Mr Joſeph Cave (whoſe preſentations, while he lived, were 
regularly admitted), having died in bad circumſtances, none of his chil- 
dren inclined to repreſent him. His eldeſt ſon Dr James Cave how- 
ever, (it was ſaid), granted a preſentation, upon a vacancy happening 
in the Trinity Hoſpital, in favour of a perſon, who was readily ad- 
mitted by the governors of that hoſpital. 

A vacancy having taken place in the Merchant Maiden Hoſpital, 
about two years ago, Captain Cave, the immediate younger brother of 
Dr Cave, (now deceaſed) granted a preſentation in favour of a young 
girl; but when this preſentation was laid before a general meeting of 
the governors, they refuſed to ſuſtain it, upon this ground, that he 
ought to have produced a ſervice, as heir-general to his father, in or- 
der to inſtruc his title. 

Captain Cave, upon this refuſal, brought an action againſt the Go- 
vernors, to ſuſtain his title of preſentation, and to admit the preſentee, 
and to make payment of damages, &c. 

Pleaded for the defenders : The ſtatutes of the hoſpital provide, in 


the caſe of preſentations, That the donor and his heirs ſhall have the 
| right 


1 


right of preſenting. And the queſtion here is, if an apparent heir, 
without making any titles, can exerciſe this right ? 

It is clear, that the perſon having right to this preſentation muſt be 
heir to Joſeph Cave, either de/ignative or active; and, though the de- 
fenders admit, that an heir may be called or deſcribed de/ignative, with- 
out actual repreſentation, (ſee Dirleton, tit. De feodo pecunie, quæſt. 
12. &c. Bankton, B. III. tit. 5. d 54-), they doubt very much if this 
is one of the caſes to which the diſtinction can apply; for that, by the 
expreſs terms of Robert Murray's donation, the right of preſentation 
was given to Joſeph Cave himſelf, and, failing him, to his heirs; ſo 
that his heirs muſt take the right out of him; and no room is left for 
the diſtinction above mentioned, in caſe the Court were of opinion that 
this is a patrimonial right. f 

Upon this point, the defenders know well, that titles of honour and 
offices of dignity tranſmit, jure /anguints, without any ſervice ; but 
they never underſtood that a patronage, or a right of preſentation, was 
of that nature. It is neither an office nor a dignity, but a patrimonial 
right or intereſt, making a part of the perſon's eſtate who has it, and 
which muſt be tranſmiſſible, in the ſame way with any other part of 
his eſtate. It never was doubted, that the patronage of a church re- 
quired ſervice to carry it to the heir. A right of preſenting to a col- 
lege, to a burſary, to an hoſpital, or to any other endowment from 
which profit ariſes, muſt be upon the ſame footing. A patronage and 
a peerage never were conſidered to have the ſmalleſt reſemblance to one 
another. In the caſe of the borough of Wick, the Court found Lord 
Caithneſs privilege, of approving the leets, to be tranſmiſſible, and 
tranſmitted with the eſtate, and not to be of the ſame nature with his 
dignity. Neither does it occur that there would be any expediency 
in allowing this right to be carried without a ſervice, which is the le- 
gal and proper mode of evidence: And upon production of the retour 
to the governors, this at once inſtructs the title of the claimant. _ 

Anfwered : Were the purſuer inſiſting, in the right of his father, 
for the enjoyment of an heritable ſubject that had belonged to him, it 

might be maintained, that, before he could vindicate any ſuch ſubject, 
it behoved him to connect himſelf with his father by a ſervice ; but 
that is by no means the caſe, His father had no intereſt in the morti- 
fed ſum, further than that, during his life, he had the perſonal privi- 
lege, conferred upon him, of preſenting a young girl to be maintain- 
ed and educated in the hoſpital ; and that the hoſpital, ſimply by the 
mortification, were bound to admit ſuch girls as ſhould be preſented by 
him upon a vacancy ; and, although the ſame privilege devolved upon 
his death to his eldeſt fon, and upon his failure to the purſuer, yet nei- 
ther the one nor the other could be ſaid to enjoy it in the right of their 
father, but only in conſequence of the deed of mortification granted by 
Mr Murray, which conferred that priviiege upon Mr Joſeph Cave's 
heirs and ſucceſſors, after his death. The purſuer, by uſing this pri- 
vilege, takes up no part of his father's ſucceſſion, nor does he inter- 
meddle with any thing that properly belonged to him. He only ren- 

| ders effectual the ends and purpoſes for which the mortification was 
made, and is therefore under no neceſſity of making up any fort of 
| title 
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title. He muſt indeed ſhew, to the ſatisfaction of the hoſpital, that 
he is the perſon who was authoriſed, by the deed of mortification, to 
name the young girl for whole education and maintenance the charity 
was beſtowed; but that he does ſufficienty, when he proves that he is 
the lineal repreſentative, or, in other words, the apparent heir of his 
father. 5 b 8. 


A right of patronage is very different from that which the purſuer 
claims; it is an heritable ſubjeR, in the moſt proper ſenſe of the word, 


and is generally annexed to baronies and other tenements, when it 
paſſes by infeftment. It alſo gives right to emoluments, beſides the 
power of preſentation, eſpecially to the tithes, (where there is no other 
titular), which are often very valuable ; but the purſuer can reap no 
emolument, nor can he draw any profit from the privilege he now 
claims. | | ER: | 


The Court found, © that the purſuer, being heir-apparent to Joſeph 


© Cave, is entitled to preſent, in terms of Mr Murray's morti- 
* fication, without any ſervice, and therefore decern in the de- 
* clarator. | | 


Ad. Nh. Alt. Lay Campbell. Reporter, Gardenon. Clerk, Kirkpatrick. 


No. CXIX. : Fuly 2. 1774. 


Doctor ANDREW HE RON of Bargaly, 
| Againſt 


PATRICK HERON of Heron. 


FH TTIIDNW 


Whether, after appeal taken from judgments of this Court, and ſerved 


hine inde, is it competent to the purſuer to uſe an inhibition againſt the 
defender, as on a dependence ? 


FTER much litigation between theſe parties reſpecting the eſtate 
of Bargaly, the Court ultimately fixed certain rules, according 


to which Patrick Heron was to account for the poſſeſſion of the eſtate 
which was held for ſome years by him and his predeceflors ; and a re- 
mit was made to an accomptant to examine and report a ſtate of the 
accompts, who had accordingly ſtated the accompts, in different views, 


by all of which he eſtabliſhed ballances, as due to the Doctor, at Whit- 


ſunday 
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ſunday 1773, by Patrick Heron, who ſurrendered to him the poſſeſ- 
ſion of the eſtate at the ſaid term. | 

Patrick Heron having taken an appeal to the Houſe of Lords, and 
ſerved the ſame, the Doctor entered a croſs appeal, and he afterwards 
exccuted an inhibition againſt Mr Heron, to the full extent of the ſum 
concluded for by his libel, and recorded the ſame in the general regl- 
ſter. 

Upon an application to the Court, on the part of Mr Heron, to 
recal this inhibition, the Court, by their firſt interlocutor, found, That, 
after an appeal taken in the cauſe by both parties, hinc inde, and ſerved, 
there was dependence in this Court, upon which inhibition could pro- 
ceed; therefore recal the inhibition complained of, &c. But, upon 
reviewing the caſe, the Court were of opinion, that this was ſtill a de- 
pending proceſs, and that the inhibition ought to ſtand good; and, 
therefore, gave the following judgment: 


_ — ES 1 
F ET ITE ISORE Tok 


-* Repel the objection to the inhibition, and find it valid and ſub- 
ſiſting. 


Act. Dean of Faculty. Alt. Murray, Craſbie. Clerk, Tail. 


No CXX, | z July, S. 1774 


E 


Againſt 
ANT Fes 
PERSONAL AN D REAL. 


A Faculty to burden, to the extent of a certain ſum, being reſerved in a 
diſpoſition by a mether to her ſon, who, of even date, granted a relative 
perſonal obligation therefor ; whether that ſum was thereby made 2 
real burden de prafenti ?—Whether the faculty was exerciſed, habili 

modo, by after deeds of the mother executed with that viene? 


ARY CRAWFORD, proprietor of the lands of Gairbraid, did, 

after the deceaſe of her huſband, diſpone the fame to her eld- 

eſt ſon, Hugh Hill, in his contract of marriage, and to the heirs-male 
of the marriage ; whom failing, to the ſaid Hugh Hill's neareſt heirs * 
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and aſſignees, with the burden of an annuity to his wife; and reſe;. 
ving Mary Crawford's own literent, with liberty to difpoſe of the coy] 
and wood thereupon, during her life, as ſhe ſhould pleaſe. 

The ſaid contract reſerves to her full power and faculty, at any time 
in her life, iam in articulo mortts, to burden and affect the foreſaid 
lands difponed with the ſum of 8000 merks Scots money, to be deſſi 
nated and provided by her, either in favour of her other children, or 
ſuch perſon or perſons as ſhe ſhall think fit, and in what manner fl; 
Wan think proper, to be paid at the firſt term next after her deceaſe, 

with the payment whereof the ſaid lands ſhall be burdened, as wel 
© as the ſaid Hugh Hill, his heirs and ſucceſſors; and which relerya. 
tion and proviſion hall, for that end, be inferted in the procuratorie, 
and inſtruments of reſignation, and precepts and inſtruments of ſe. 
ſin to follow hereon, in time coming, during the lifetime of the faid 
Mary Crawford, and until the ſaid Hugh Hill or his foreſaids be du. 
ly diſcharged of the foreſaid 8000 merks.” 

The refervation in favour of Mary Crawford are repeated in th: 
 procuratory of reſignation, pfecept of ſeiſin, and likewiſe ſpecially in- 
ſerted in the inſtrument of ſęiſin. 

Of the ſame date with the contract, Hugh Hill coats his Oblige- 
tion, reciting, that it was communed and agreed betwixt Mary Craw- 
ford, his mother, and him, that the ſaid Mary Crawford ſhould have 
power reſerved to her to burden in manner above exprelled, with the 
payment whereof the ſaid lands, as well as Hugh Hill and his heir; 
and ſucceſſors therein, ſhould be burdened. Then follows this clauſe; 
And © it being reaſonable, that I ſhould grant this perfonal obligement, 
© in terms of the ſaid communing, in corroboration of, and but Preju- 
dice to the heritable ſecurity therefor, by the contract of marriag e 
therefore I hereby bind and oblige me, my heirs, &c. to pay to the 
* ſaid Mary Crawford, her executors, legators, or affignees, the fore- 
© ſaid ſum of 8000 merks Scots money, in ſuch manner ad propor- 
* tions as thall be appointed by her, by a writ under her hand, at ary 
© time hereafter, etiam in articulo mortis ; and, failing of ſuch defti 
nation, aſſignation, or teſtament, to the neareſt kin of the {aid 
Mary Crawford, equally amongſt them, and that upon the firſt term 
© after her deceaſe; 

In 1733, Mary Crawford executed a teſtament, appointing her ſe— 
ven daughters therein named to be her executors and legators, leaving 
to her ſaid daughters, equally, all goods, gear, &c, which thould bot 
long to her at her death; together with whatever ſum or ſums of 
© money, with the burden whereof I diſponed certain lands to my fon 
Hugh Hill; declaring hereby, that whether the ſaid diſpoſition be 
actually burdening the ſaid lands, or whether the ſame be reſerving 
a faculty to me to burden the fame, I do hereby actually uſe and ex- 
erce my right hereof, and do hereby diſpoſe of the ſaid ſums, to the 
full extent thereof, to and in favour of my ſaid daughters above na- 
* med, equally in manner above mentioned ; willing and ordaining 
« theſe preſents to be a full and abſolute conveyance of the ſaid ſub- 
* jects, as if conceived in the moſt ample manner. 
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In 1737, Mary Crawford exccuted a diſpoſition, proceeding upon 
the narrative of the reſervation in the marriage-contract, and of the 
obligation granted by Hugh Hill relative thereto ; and diſponing in 
{your of her faid ſeven daug hters, equally among them, the forefaid 
900 merks, * wherewith the lands of Gairbraid are burdened, V1 
manner contained in my ſon Hugh Hill's contract of marrie ge, and 
© which is allo contained in the {aid perſonal obligation granted by my 
* ſaid Jon to me, with annualrents end penalty competent thereon ; ta- 
+ gcther with the ſaid contract of marriage, and the ſaid periona! — 9 
« gation, and all other rights in my perſon, for recovering the ſaid 
« 8000 merks, annualrents and penalties aforeſaid.“ She allo aſſigns 
to them all g00ds, gear, and ſums of money that ſhould belong to her 
at her death. 

Mary Crawford died in 1748, leaving eight ſurviving children, viz 

ean, Helen, Hugh, Margaret, Laurence, Anne, Mary, ad Iſabel. 

Mary Hill, the only child of Hugh Hill, on his death, ſucceeded to 
the lands of Gairbraid. 1 

Some years ago, Laurence, Jean, and Margaret, obtained themſelves 
confirmed executors, ga neareſt of kin, to their deceaſed ſiſters Anne, 
Mary and Iſabel, and gave up in inventory the proportion of the fore- 

laid ſum of 8000 merks, w mich belonged to them in conſequence of the 
dens before narrated. But Laurence Hill having afterwards been ad- 
viſed that this confirmation was erroneous, for that the 8000 merks, in 
conſequence of the clauſe in the marriage-contra&, making the fame a 
real burden upon the lands of Gairbraid, fell to be conſidered as a 
heritable debt, deſcendible to the heirs of the creditors ; he therefore 
made up titles to the ſhares cf his youngeſt filters, Anne, Mary, and 
Elizabeth, by obtaining himſelf ſerved heir of conqueſt to them; and, 
pon that title, the preſent action was brought in his name, before this 
Court, againſt Mary Hill, the only daughter and heir of the ſaid Hugh 
Hill, the debtor, concluding for payment of the three ſixth ſhares of 
ihe $000 merks which belonged to the ſaid Anne, Mary, and Eliza- 
beth Hills, to which they had right by their mother's ſettlement, as 
aforeſaid; and which, upon Laurence Hill's deceaſe, was inſiſted in by 
James Hill, his ſon and diſponee, 

Pleaded, in defence: That the debt was not an heritable ſ ubject, but 
moveable, nd deſcendible to executors ; for that the reſervation in the 
marriage- contract was only a reſervation of a power and faculty to 
burden the lands with the foreſaid ſum of 8000 merks, but does not, 
de preſents, burden the ſame therewith ; beſides, in this caſe, the cre- 
ditor, in whoſe favour the burden was to be impoſed, was altogether 
uncertain ; and that, therefore, unleſs that faculty had been properly 
exercued by a deed, charging the debt expreſsly as a burden upon the 
lands, it would be no more than a mere perſonal debt, deſcendible to 
executors and not to heirs, 

Anfewered : The right reſerved by Mary Crawford over her eſtate, 
when ſhe diſponed the fame to her fon in his marri2ge-contra&, does 
not fall to be conſidered as a mere faculty, to create a burden upon the 


ind, which ſhe was uncertain whether the would exercite or not, but 
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as a debt really created at the time againſt the diſponee, and with 
which it is exprelsly declared that the lands ſhall be burdened; and 
that, for that end, the reſervation ſhould be inſerted in the procurato- | 
ry, &c. and which was done accordingly ; ſo that an after infeftment 
to be granted by her, 1 in conſequence of her. reſerved powers, became 
allogether ſuperfluous. No more remained to be done, upon the part 
of the diſponer, than to point out. the perſon or perſons to whom the 
$000 merks were payable, and which ſhe might execute in any form 
{he inclined, and which was accordingly ons. effectually and proper; y 
by the relative bond, which (as the marriage-contra& itlelf, containing 
the powers, fell to be in the hands of the dit vonee) ſhe, of the ſame 
date with the contract, took from her ſon, payable to ſuch perſons as 
{he ſhould appoint ; wy} failing her appointment, equally among her 
neareſt of kin, or, in other words, her own children, who, in fact, from 
the beginning, were creditors for that ſum; and though Mary * 
ford had not made uſe of the power belonging to her by any new no- 
mination, their right remained entire. 

The relative bond being only conceived in the form of a WR" 
bond, does not in the leaft weaken the purſuer's plea; as no more re- 
mlined, or was neceſſary, than to take from the debtor a perſonal ob- 
ligation for payment of the debt, aicertaining and pointing out the 
creditor to whom the ſame was payable: 

And if the marriage- contract, and the relative bond of tlie ſame date, 
are conſidered as partes eju/dem negelii, (which is the proper light in 
which it falls to be viewed) it is plain that both the ſum and the mend; 
tor are defined; for, failing a particular nomination to be made by her 
ſelf at any time of her life, the ſum is to be given to her owa childre: 
And being evidently a real burden affecting the lands, in that view it 
is an heritable debt, deſcendible to heirs and not to executors. 

Replied : The dan can never of itſelf create the burden; and 
it is a decided point, that, if the perſon who has the power of burden- 
ing dies without exerciſing | it, the faculty of courſe is at an end. S0 
the court found very lately, in a caſe which ſeemed to be attended with 
a good deal of hardſhip, the younger children of M*Lean of Torioiſk 
againſt their eldeſt brother. The argument on the other fide carries a 
contradiction in the boſom of it; for how can it be ſuppoſed that Ma- 
ry Crawford, in the ſame deed, ſhould be both burdening and reſerv- 
ing a power to burden? If ſhe had underſtood the burden to be alrea- 
dy created, the reſervation of a liberty or faculty to create the burden 
would have been altogether prepoſterous. 

And the words laid hold of by the purſuer, with the payment 
* whereof the ſaid lands, and others hereby diſponed, Hall be burden- 
© ed, as well as the ſaid Hugh, his heirs and ſucceſſors therein ;* it is 
evident, are not inſerted for the purpoſe of creating an immediate 
burden by the diſpoſition then granted, but are conſequential of the 
faculty reſerved to burden; and the purport of them is to declare, that 
the faculty to burden the lands being exerciſed in a habile manner, the 
ſaid lands ſhould then be liable, as well as the perſon of the diſponee, 
to make good the payment to thoſe in whoſe favour it was conceived ; 


but it could never be the meaning of this part of the clauſe to contra- 
| dict 


6 


dict the former, and to eſtabliſh that the lands ſhould be burdened, al- 
though the faculty ſhould never be exerciſed, or although it ſhould be 
exerciſed in a manner inhabile to create a real burden, 

Again, the relative bond had no doubt the effect of creating a per- 


ſondl obligation againſt Hugh Hill; but ſtill this perſonal bond did not 


lay any burden upon the lands; it did not enter the regiſter of ſeiſines 


in any ſhape. It was not in its nature heritable, nor meant as ſuch; 


nor had Mary Crawford, at any time, reſolved in whoſe favour ſhe 
was to exert the right. No ſingular ſucceſſor in the lands would have 
been bound to pay the leaſt regard to this perſonal bond; and the on- 
ly thing he could poſſibly ſee, from the infeftment upon the contract, 
was, that Mary Crawford had a faculty reſerved to burden the lands, 
as well as the perſon of the diſponee, with the payment of 8000 merks ; 
but he could not ſee that ſhe had actually exerciſed it, far leſs in fa- 
vour of whom, or in what manner. 7 | 

A faculty, or power, to burden land, muſt be exerciſed in a manner 
conſiſtent with feudal principles, and the ſecurity of the records, other- 
wile it can have no effect againſt third parties, or to conſtitute a real 
charge. The law has appointed no record for bonds granted in pur- 
ſuance of reſerved powers; and, therefore, if ſuch powers could be 


exerciſed by mere perſonal bonds, without infeftment, ſo® as to affect 


the lands, and to be good againſt ſingular ſucceflors, the greateſt em- 
barraſſment would enſue.—Accordingly, from the dictionary, voce 


| Faculty, and other books of deciſions, it will be ſeen, that this Court 


has never, at any period, ſuſtained.a perſonal bond referring to a fa- 
culty, as ſufficient to conſtitute a real burden upon lands; vol. I. 
292, and 293.—Fac. Col. 7th Auguſt 1760, the younger children of 
James Henderſon againſt the creditors of Francis Henderſon. 
The judgment pronounced by the Lord Ordinary, and which was 


aſterwards adhered to by.the Court, was as follows : 


6 inds, that $000 merks Scots, diſponed by Mary Crawford to 


© her daughters, was moveable guoad the ſaid daughters, and de- 


* ſcended to their neareſt kin, and not to their heirs ; and, 
therefore, ſuſtains the objections to the purſuer's title, aſſoilzies 
the defenders, and decerns ; reſerving to the purfuer to inſiſt in 


a proper proceſs againſt the defenders for ſuch ſhare of the ſaid 


. 
ſum as belongs to him, as one of the neareſt of kin to his deceaſ- 
+ ed ſiſters.” 


Act. R. M. Queen. 


Alt. Lay Campbell, Clerk, Tart. 
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No. CXXI. July F. 1774. 


ALEXANDER FRASER, 
Againſt 
GEORGE MONRO. 
BANKRUPT.—acr 1696. 


Liberal interpretation of the word Impriſonment. 


HE queſtion that here occurred was, Whether a perſon (Francis 
Knowles) who had granted a diſpolition in favour of one of 
the parties, of date 5th November 1766, which was now challenged by 
the other, as falling under the ſanction of the ſtatute 1696, was, at 
the time of granting, within the deſcription of the aforeſaid ſtatute ? 
Upon this point, the purſuer condeſcended upon hornings and cap- 
tions that had been iſſued againſt Knowles; and he offered to prove 
that Knowles was, about the ſame period, and within ſixty days of 
the diſpoſition, apprehended by meſſengers, and taken into the cuſtody 
by them: and though he was not actually impriſoned, yet the fore- 
ſaid circumftances ought to be held as equivalent to the effect of ren- 
dering him bankrupt, in terms of the ſtatute 1696, agreeably to what 
was found by the Houſe of Peers, in the caſe of the creditors of Wood- 
ſton contra Colonel Scott. | 
A proof was accordingly brought, which amounted to this, That 
Knowles had been apprehended upon a caption upon the 17th Octo- 
ber 1766, and remained with the meſſenger in a public-houſe for a- 
bout the ſpace of two hours, until a bond of preſentation was made 
out; and, upon another occaſion, having been apprehended, had re- 
mained in a public-houſe with the meſſenger for about three or four 
hours, at which time the whole debt was paid up, except about L. 3 
Sterling ; and the queſtion came to be, Whether theſe circumſtances 
were ſuſſicient to bring him under the deſcription of the ſtatute ? 
Pleaded for the defender: As the criterions of bankruptcy are ex- 
preſsly pointed out in the ſtatute, fo, in conſtructing this ſtatute, pro- 
ductive of ſo ſtrong and extraordinary effects, the Court have been in 
uſe to admit of no equivalents, or to allow it to take effect againſt any 
but thoſe who fall under the literal deſcription of the ſtatute; Snod- 
craſs and Haldane againſt the truſtees of Beat's creditors, obſerved in 


Falconer's deciſions, Nov. 13. 1744. T 
| The 


„„ 


The judgment of the Houſe of Peers, in the caſe of Comiſton, was 
undoubtedly an extenſion of the ſtatute, and there is no reaſon for ex- 
tending that caſe to others which are not preciſely ſimilar. The two 
caſes, however, are extremely different; for there Woodſton was not 
only apprehended, but he remained in cuſtody during the remainder 
of that day, as alſo during the whole of the night, and part of the 
next day. His being confined ſo long in the cuſtody of the meſſen- 

er was underſtood, by the Houſe of Peers, as equal to an actual im- 
priſonment; his being confined through the whole of the night, during 
which time no tranſaction appears, nor can be preſumed to be going 
on, might be, with a good deal of reaſon, conſidered in the light of an 
actual , impriſonment. But that is very different in- the preſent caſe, 
where it would appear, from the proof, that Knowles was not above 
half an hour in the cuſtody of one of the meſſengers, nor above an 
hour at moſt, in the cuſtody of the ather ; and, as for the reſt of time 
dieponed to, it muſt have been conſumed in drinking, as is always the 

| caſe on ſuch occaſions, after the buſineſs is over. | | 

Anſwered : It cannot ſurely be expected, that the Court will now 
go back upon a queſtion which has received the ſolemn determination 
of the ſupreme court, and has been underſtood, ever ſince that time, 
to be indiſputable. The act 1696 does not ſay that the bankrupt muſt 
be within the walls of a priſon. The word impriſonment is another 
word for being in cuſtody, and is put upon the ſame footing with re- 
tiring, flying, abſconding, or forcibly defending. An execution of 
ſearch is undoubtedly ſufficient to bring a bankrupt” under the ſtatute ; 
and it would be unreaſonable if actual cuſtody, in conſequence of ul- 
timate diligence, ſhould not have the ſame effect. | | | 

The court were clear to adhere to the deciſion of the Houſe of Peers 
in the caſe of Comiſton, as eſtabliſhing a rule that ought to be per- 
manent, and not arbitrary; and that, for the ſame reaſon, there was no 
room for going into a diſtinction, as to the time or number of hours 
of a bankrupt's being in the meſſenger's cuſtody ; and, therefore, pro- 
nounced the interlocutor following: | : 


Find ſufficient evidence, that, at the time of granting the diſpoſi- 
tion challenged, Francis Knowles was bankrupt, in terms of the 
act 1696. | 7353 : 


Act. Lay Campbell. | Alt. Macqueen. Clerk, 7. art. 
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. Fuly 6. 1774. 
Mr FO HN MAUL 4 T Miniſter of Inverary, 
Aging 95 
DAVID BL 4 7 K. Factor for the Earl of Bute. | 
PR E 8 C R IT TION. 
A decree of locality loft, non utendo. 


N the 1651 Mr Alexander Gordon, miniſter of the Engliſh con- 
gregation at Inverary, obtained a decree of locality out of the teinds 
of the Biſhops of Argyle and of the Iſles, before the high commiſſion for 
plantation of churches, appointed by Parliament 1649. A horning 
was raiſed upon this decree, at Mr Gordon's inſtance, in the 1691. 
Whether Mr Gordon had attained poſſeſſion, upon this.decree, of 
the three chalders of victual thereby payable out of the iſland of Bute, 
did not appear certain ; but, in July 1691, the Lords Commiſſioners 


of his Majeſty's Treaſury, upon conſideration of a petition for Mr 


Gordon, with the ſaid decree of locality, appointed the chamberlains 
of the rents of the biſhopricks, above ſpecified, to pay his ſtipend, con- 
form to the ſaid decree, for the years 1689 and 1690, and he obtained 
-a renewal of this order, crops 1692 and 1693. | 

The ſynod of Argyle obtained a grant from Queen Anne, in the 
170 5, of the rents and revenues of the ſaid two biſhopricks, for the 


pious uſes therein expreſſed. 


The Earl of Bute, in the 1723, obtained a tack from the Crown of | 


the teinds, parſonage, and vicarage, payable to the Crown, as come in 
place of the Biſhops of the Iſles, forth of the whole lands within the 
iſland of Bute, for payment of ten merks Scots, and relieving the 
Crown of all annuities, taxations, and other public burdens, impoſed, 
or to be impoſed, upon the ſaid lands, and of the ſtipends payable forth 
thereof to the miniſters within the iſland of Bute ; and the family have 
obtained renewals of theſe tacks of teinds. 

Mr M*Aulay, the preſent miniſter of Inverary, having obtained let- 
ters of horning, charged the factor of the Earl of Bute to make pay- 
ment of the three chalders of victual, conform to ſaid decree of loca- 
lity in 1651, for the years 1766 and 1769, and intervening years. A 
ſuſpenſion was obtained of this charge; and, during its dependence, 
Mr M*Aulay raiſed a declarator againſt the Officers of State, the Duke 


of Argyle, the Earl of Bute, and the ſynod of Argyle, to have it 
| found 
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found and declared, * That the purſuer and his ſucceſſors in office, 
« miniſters ſerving the cure of the ſaid pariſh of Inverary, have good 
and undoubted title to the modification and locality in the decree 


« 1651, particularly the ſaid three chalders of victual forth of the firſt 


and readieſt of the teinds pertaining to the late biſhoprick of the Iſles, 
in the lands and iſland of Bute.” 

The original decree of locality 1651 was ſaid to have been burnt, 
along with the other records of the teind-court ; but reference was 
made to the hornings, and other deeds, as ſufficient for proving the 
tenor thereof, 

On the other fide, it was pleaded : Imo, Independently of other ob- 
jections, in point of form and of law, to this decree, that the date aſ- 
figned to it was a falſe date, as, from various circumſtances, it was ut- 
terly impoſſible that ſuch a decree could have been pronounced of the 
date aſſigned to it. And, at adviſing the cauſe, the purſuer gave up 
the point as to the date. 5 8 

2do, That this decree never having taken effe& by poſſeſſion follow- 
ing upon it, the ſame was clearly loſt aon utendo, and the purſuer muſt 
be left to his action againſt the Synod of Argyle, as accords. 

Obſerved on the Bench: Suppoſing the decree were every way for- 
mal, yet that decree was totally ſet aſide by the acts after the reſtora- 
tion, and more eſpecially the act reſtoring biſhops who were meant to 
be reſtored to every thing they were in poſſeflian of; conſequently 


the biſhop of the iſles was entitled to enjoy the teinds in queſtion, not- 


withſtanding any previous decree of locality : That there is no evi- 


| dence that the preſbyterian miniſters, upon the Revolution, were put 


back to what they enjoyed at the reſtoration ; and it would appear, 
that biſhop's teinds then went to the biſhops : That there was perhaps 
an equitable claim, but not a legal, te miniſters in this purſuer's ſitua- 
tion; and, accordingly, it appears, that the commiſſioners of teinds au- 
thoriſed the chamberlair. to allow the miniſter the benefit of theſe three 


chalders; but, then, this was only till his Majeſty's pleaſure ſnould be 


known ; and it was entire to the Crown to diſpoſe of them otherwile ; 
although, bad this decree, and the effect ſo long given to it by the Lords 
of the Treaſury, been known of, it may be doubted whether a tack 
would have been granted, at leaſt without burdening it with the three 
chalders in queſtion. | 


The Court ſuſtained the reaſons of ſuſpenſion, and aſſoilzied from 
* the declarator.' 


AR, D. Dal:ymp!e, M. Queen. Alt. Swinton. Clk. Pringle. 
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Nh. CXXIMT. July 5. 1774. 


WILLIAM CHRISTIE, and others, 
| Againft 


The MAGISTRATES and COUNCIL of STIRLING, 
| and others. 


MO BET A bb 


The admin! ab- of an Hoſpital have no power of gratuitous »b ation: 
—To whom is the challenge competent ? 


RIOR to 1637, John Cowan merchant, guild-brother, and bur- 

geſs of Stirling, by his latter will, mortified the ſum of 49,000 
merks, to be employed on land or annualrent, for building an hoſpitz! 
or alms-houſe within the ſaid burgh, and for the entertainment of 
twelve decayed guild-brethren, actual burgeſſes and indwellers of {aid 
burgh; or, at leaſt, ſo many of them as the yearly rent of the fail 
hoſpital or alms-houſe may be able conveniently to ſuſtain within the 
ſame. 

Part of this money his brother and heir Alexander Cowan employed 
on land; and, upon the 13th February 1637, entered into a contract 
with the magiſtrates and council, and miniſters of faid burgh, by which 
he obliged himſelf to infeft the ſaid magiſtrates and council, and their 
ſucceſſors, in the lands therein mentioned; and alſo made over to them 
certain ſums of money, in implement of his brother's ſettlement ; 
—all to be effectually mortiſied, doted and given by the ſaid pro- 
voſt, bailies, and council of the ſaid burgh, and their ſaid ſucceſ- 
ſors, to the foreſaid hoſpital or alms-houſe, which ſhould be called, in 
all time thereafter, Cowan's //þital; and to the preceptor, miniſter, 
and poor thereof, under the patronage and government of the ſaid pro- 
voſt and council, and their ſucceſlors, and one of the miniſters of the 
burgh ; and he aſſigned to them the rents and annualrents of the ſub- 
jects, and ſums of money conveyed to them for the uſe of the faid 
hoſpital ; and there being ſtill a deficiency of 3400 merks to complete 
the 40,000 merks, the provoſt, bailies, and council acknowledge their 
having received from him payment of that balance. 

For which cauſes, the ſaid magiſtrates and council obliged them- 
ſelves to take down certain houſes on the grounds diſponed, and to 
cauſe build a ſufficient hoſpital or alms-houſe, with conſent of the ſaid 

Alexander 


3 


we mo — — 79 


1 


Alexander Cowan, for entertainment of the number foreſaid of twelve 
decayed guild-brethren, actual burgeſſes and indwellers of faid burgh, 
at leaſt ſo many of them as conveniently the rent thereof may ſuſtain 25 
Of the which hoſpital, the ſaid provoſt, miniſter, bailies and council 


of the laid burgh of Stirling, now preſent, and who tha!l happen to. 


be for the time, ſhall, of conſent of the ſaid Alexander Cowan, be now, 
and in all time coming, perpetual and undoubted patrons, with the 
right of preſentation of the beadmen and poor thereof. 

And the ſaid magiſtrates oblige them to dote, mortify, &c. likewiſe, 
by the tenor thereof, dote, mortify, and diſpone to the preceptor or 
maſter who ſhall happen to be choſen of the ſaid hoſpital, and to the {aid 
decayed guild-brethren who ſhall happen to be placed therein, and to 
their ſucceſſors, maſters, and decayed guild-brethren of the faid hoſpi- 
tal, all and ſundry the fore-named lands, &c. diſponed by the ſaid 
Alexander Cowan to the faid provoſt, &c. together with all other 
lands, rents, revenues, and others, which ſhall happen to be acquired 
hereafter at any time by the faid provoſt, bailies, and council, and their 
ſucceſſors, with the forenamed ſums of money particularly before aſ- 
ſigned to them, with all other ſums of money that ſhall be given, or 
that belong to the ſaid hoſpital, except fo far as ſhall be employed on 
the fabric thereof, that therewith the ſaid decayed guild-brethren ma 
be entertained therein; and in which the ſaid provoſt, &c. oblige them 
and their ſucceſſors to infeft and ſeiſe the ſaid preceptor and maſter of 
the ſaid hoſpital, and decayed guild-brethren thereof for the time, and 
that by ſufficient charter of mortification, containing precept of ſeiſine 
to be holden of the ſaid provoſt, miniſter, bailies, and council of the 
{aid borough, undoubted patrons foreſaid of the ſaid hoſpital, in free 
heritage or fee-farm, ac pura clemoſiua, for ever, for payment to the 
ſaid . provoſt, &c. of the feu-mails and duties ſpecified in the ſaid 
Alexander Cowan, and his ſaid authors infeſtments thereof, above writ- 
ton | 


ſaid lands and others, both general and ſpecial, particularly above writ- 
ten, from all their own aQs and deeds allenarly ; that is, the ſaid pro- 
volt, &c. nor their ſucceſſors foreiaid, have made nor ſhall make 
no other alienation, &c. in hurt or prejudice of the ſaid preceptor and 


poor of the ſaid hoſpital, nor of their ſucceſſors, by any manner of 


Way. 
They further bind them to deliver to the ſaid preceptor, or maſter 
of the ſaid hoſpital, in name of the poor thereof all the writs and evi- 
dents which they have, or ſhall happen to acquire, of the ſfore-namet 
lands and others, to be kept and uted by them as their own proper 
writs and evidents. Likeas, how ſoon it ſhall happen the ſaid hoſpital 
to be completely built, they bind them faithfully to below and em- 
ploy the whole profits and duties of the fore- named lands, together 
with the annualrents of the fore-named aſſigned money, and all other 
rents and revenues that ſhall happen'to belong thereto, upon the main- 
tenance and entertainment, within the {atd hoſpital, of the foreſaid 
| | number 


„„ 


„ 
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Ihen follows an obligation on the ſaid provoſt, &c. to warrant to 
the ſaid maſter and poor of the ſaid hoſpital, all and ſundry the fore- 
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number of twelve decayed guild-brethern, Kc. and for upholding of 
the hoſpital, and all the fabrics thereof. | 

And, for the better government of the hoſpital, the ſaid magiſtrates, 
cogncil, and miniſter, bind themſelves to elect a preceptor and treaſu- 
rer year. 

In 4 the patrons of this hoſpital made a purchaſe of the lands 
of Cambuſkenneth, holding of the Crown, 1 in the ſhire of Clackman- 
nan; and the rights thereof were taken in the name of the then pre- 

ceptor, in whoſe favour charter under the great ſeal was expede upon 
the procuratory therein contained, and on which infeſtment followed 
in the perſon of the preceptor. 

Upon the 1ſt Auguſt 1772, an act of the council of Stirling was 
aſſed, of the following tenor: Which day the magiſtrates and town- 
cbuncil of Stirling, patrons of Cowan's hoſpital, being convened, 
and taking to their ſerious conſideration, that bodies politic and cor- 
* Porate, and mortifications, by the laws now ſubſiſting, have no vote 
© in elections for members in parliament, however much lands and 
property they have holden of the crown, whereby the ſuperiority of 
* their lands is of no conſequence to them in that valuable reſpect; 
and conſidering that the hoſpital have both the property and ſuperi- 
© ority of the lands of Cambuſkenneth and Craigton mill, and multures 
and ſequels thereof, called the barony of Cambuſkenneth, and fiſh- 
ings, and other pertinents lying within the ſhire of Clackmannan ; 
and being ſenſible of the good offices and friendly behaviour of Col- 
© onel James Maſterton, preſent repreſentative in parliament for this 
« diftrit of burghs, to the community of this burgh, and his attention 
© to the intereſts and concerns of the ſame, the patrons reſolved to ſhow 
him ſome mark of their regard, by making an offer for his life, or of 
any two gentlemen he ſhould name, of the ſuperiorities and caſualties 
© of the ſaid lands and barony, during their reſpective lifetimes. And 
the ſaid Colonel James Maſterton having ſignified, that it will be 
< agreeable to him, that the ſaid liferent-right be granted to Thomas 
Dundaſs junior of Fingaſk, and Charles Dundaſs Eſq; his brother, ſe- 
% 
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cond lawful fon to Thomas Dundaſs Eſq; ſenior of Fingaſk, by ſuch 
ſhares as may be agrecable to them ; the patrons, therefore, unani- 
moufly grant and appoint the ame, and authoriſe'James Edmond, 
preſent maſter, factor or manager of the ſaid hoſpital, to grant, ſub- 
{cribe, and deliver to the ſaid Thomas and Charles Dundaſſes, ſuch 
rights, diſpoſitions, and conveyances to the ſaid ſuperiorities, and 
ſuch ſmall feu-duties as may be condeicended on betwixt them, or 
their doers for them, and any two of the magiſtrates patrons, but in 
ſuch a way as to preſerve to the hoſpital the property of the lands, 
teinds thereof, mills, multures, and whole pertinents and rents, feu- 
duties, and other duties and fiſhings. The ſuperiority and feu-duty 
to be ſo ſettled, excepting during the lives allenarly, of the ſaid Tho- 
mas and Charles Dundafſes reſpectively, they always paying at ob- 
taining the conveyance, twenty year's purchaſe of the feu- duties to 
be ſo ſettled, unto the ſaid James Edmond, for the uſe and behoof of 


„the hoſpital, and defraying the whole expences of their own and the 
© hoſpital's 


. * . | 4 
* hoſpital's rights to be made out, and all other expences concernins 
« theſe matters,” | | 

in execution. of this meaſure, the matter of the hoſpital, in whoſe 


name the rights have flood fince the date of the purchaſe in I 709, re- 


ſigned the lands in the hands of the crown, for a new charter in fa- 


vour of himſelf, and his ſucceſſors in office ; and having feparated the 
property. froin the ſuperiority by a feu-right, he thereupon difponed 
the lands with the burden of the feu, and affigned the Crown charter, 
on which no infeſtment had yet been taken, to the two Meff. Dundas 
in liferent, and himfelt, as preceptor of the hoſpital, in fee, where- 
upon Melt, Dundas were infeft. And as, by the few-rights granted 
as above, certain teu-duties had been taken payable, amounting to L. 5 
fer aunum, ſo the minute of council bears, that the Mefl: Dundas 
were to pay at at the rate of 20 years purchaſe for ſaid feu-dutics, be- 
ing L. 5 Sterling. | | 

William Chriſtie and others, under the title of merchants, guild- 
brethren, and burgeſſes of the burgh of Stirling, for themſelves, and 
as a committee impowered by the guildry of ſaid burgh, in conjunc- 
tion with Hugh M Kall writer in Edinburgh, therein deſigned grea“- 
grand- nephew, and one of the heirs of line of the deceaſed John and 


Alexander Cowans, concurred in bringing an action, containing a va- 


riety of concluſions reductive and ceclaratory, againſt the patrons of 
Cowan's hoſpital, the two Met]. Dundas, and others; and the firſt ar- 
ticle inſiſted on was the reduction of the foreſaid act of council, dated 


iſt Auguſt 1772, and diſpotitions granted, in conſequence thereof, of 


che liferent-ſuperiorities in favour of the Meſſ. Dundas. 


The Lord Ordinary ſuſtained the reaſons of reduction of the diſ- 
« poſitions of the ſuperiorities to Thomas Dundas and Charles 
Dundas; and, in particular, that from the deeds under chal- 
© lenge, there is evidence of a gratuitous alienation, though un- 


der cover of a price ſtipulated ; and that the patrons of Cowan's 


* 


hoſpital have, as ſuch, no power of gratuitous alienation.“ 


Upon a reclaiming petition and anſwers, the Court diſregarded the 
objections ſtated to the title of the purſuers; that to McKail's be- 
ing obviated by written evidence, of his relation to the original 
founders, flowing from the magiſtrates and council ; and as to 
the title and intereſt of the other purſuers, it was obſerved, that 
this mortification was in favour of the guldry, which gave them 
a ſufficient title ; and, upon the merits, the Court viewed the caſe 
in the ſame light with the Lord Ordinary, that this was a gratui- 
tous alienation, prejudicial to the hoſpital, and beyond the powers 
of the patrons ; and therefore adhered to the Ordinary's judge- 
ment. . 


AA, Hay Campbell, Alt. D. of Faculty, Sol. General. Clerk, Pringle. 
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FAMES EARL FIFE, Mr ARTHUR DUFF of Ortoun, Ad- 
vocate, and Captain DUNCAN URQUHART of Burdſyards, 


A gæinſt 


Mr COSMO GOR DON Advocate, Lieutenant FR ANC IG 
SKELLY, ALEXANDER GORDON of Aberdour, 2nd 
JOAN CORDON Sheriff-ſubſtitute of Elgin. 


TITL E—ToO PURSUE. 


rf tcholders have no title nor inlergſt to inſiſt in any action of declarator 
that certain ſciſines taken in favours of others, in the view of being 
claimed upon as freehold rights, were not properly regiſtered, before 
attual inrolment thereon ;—their title to quarrel ſuch regiſtration after 
inrolment. 


FVV 


Objections to regiſtration of feif ifines, as not being conform to the act of 
Parliament 1693 and 1696, with regard to the regiſtration of ſerſines, 
repelled in reſpect * the practice. 


HE Earl Fife, &c. ſanding upon the roll of fhecholilers for the 
county of Elgin, in contequence of an inveſtigation they had 
cauſed be made at the ſeiſin office of that county, brought an action of 
declarator before this Court, in which they called as defenders the four 
gentlemen above named, to whom the Duke of Gordon had granted 
freehold qualifications in that county, as alſo the Keeper of the regiſter 
of ſeiſines of the ſaid county, concluding to have it found and decla- 
red, that certain ſeiſines in favour of the defenders, whereof the keep- 
er of the regiſter had given out extracts, as recorded upon the Zoth 
September 1772, in the roll of freeholders for the county of Elgin, 
were not preſented for regiſtration, nor recorded in the particular re- 
giſter of ſeiſines kept for this county, upon the zoth September 1772, 
in manner required by law; and that they ſhould only be held as regi- 
ſtered from the 3d October 1772. 
The defence made againſt this action was an objection to the title, 
viz. that the purſuers, gra frecholders of the county, have no right to 
inquire into the date of regiſtration of any ſeiſin which might happen 
to be taken within the county, nor title or intereſt to challenge the re- 
iftration of theſe ſeiſines, before any claim for enrolment was found- 
ed upon it. The preſent action was therefore premature ; it was alſo 
| unprecedented ; 


a. 


unprecedented ; and, were this to be allowed in politics, it could not 
be refuſed in any other queſtion of civil right, whereby doubtful and 
ſpeculative points, which poſſibly would never exiſt, might be made 


the foundation of ſo many declaratory actions. And accordingly the 
Court diſmiſſed the action, in reſpect the purſuers did not appear to 
have any title to inſiſt hoc fatu, by an interlocutor July 13. 1773. 


The purſuers preferred a ſecond petition, praying the Court either to 


alter their former interlocutor, to ſuſtain the titles of the purſuers, and 
to find and declare in terms of the libel; or to ordain the defenders to 
confeſs or deny, whether they have not already ſigned claims, and giv- 
en orders for lodging the ſame, and, in caſe of their filence, to hold 
them as confeſſed ; or, in caſe of their denying, to allow the purſuers 


to prove it; and, if the fact ſhall be proved, to ſuſtain the title, and 


decern in the concluſions of the libel; and, at any rate, in order to 
prevent a wrong without a remedy, to ſuperſede adviſing this petition 
till the 4th of Auguſt next, when the fact will be undoubteldy aſcer- 
tained one way or other. 

This petition being moved 3oth July, was refuſed without an- 
ſwers. | 

Next day, a third petition was moved, ftating that matters were not 
in ſtatu quo; for that the defenders have actually lodged claims with 
the ſheriff-clerk upon theſe very ſeiſines, for an inrolment at Michae!- 
mas next, as is inſtructed by extracts of ſaid claims, therewith produ- 
ced; and, therefore, praying a remit to the Lord Ordinary, to call 
the cauſe this ſeſſion, and to hear counſel upon the aforeſaid objections 
to the defenders infeftments. This petition was ordered to be an- 
ſwered. . | | | 

Anſwered : The lodging of the claims cannot influence the queſtion 
in the ſmalleſt degree. „ 

When the action was brought, the purſuers had neither title nor in- 
tereſt, and ſo the Court has found. Nothing that was afterwards done, 
on the part of the reſpondents, can revive an action from which they 
ſtood already abſolved by ſo many conſecutive final interlocutors: 
Therefore this petition is incompetent. | | 

But, allowing it were competent, the caſe ſtands preciſely where it 
did. Parties ought not to be dragged into procels to diſpute ſpecula- 
tive queſtions, which, for any thing known, may never exiſt. It is 
true the reſpondents have lodged claims, to be inſiſted in or not, as 
they ſhall afterwards be adviſed. When the former interlocutors were 
pronounced, the purſuers were equally uncertain whether claims upon 
theſe ſeiſines would be lodged with the ſheriff-clerk, or, ſuppoſing 
them to be lodged, whether they would be proſecuted. They are now 
!odged.; but it is ftill uncertain whether they will ever be proſecute ; 
whereas the purſuers inſiſt, that they ſhall now litigate and difpute this 
matter, to prevent the poſſibility of any inrolment upon theſe ſeiſines. 

Mere this to be allowed, it would be a precedent for as many decla- 
rators reſpecting future contingencies, upon the bare poſſibility» that, if 
ſuch and ſuch things thall happen, ſuch and ſuch queſtions may there- 
upon ariſe, which, therefore, ought to be now judged and determined, 
in order to prevent after diſputes. Every fact and every point of Jaw, 

from 


: 
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from which it is poſſible that a right might accrue in ſome future con- 
tingent event, might, by the ſame rule, be made the foundation of 
proceſſes of this kind , prevento termino. 

In fine, though the reſpondents have lodged a claim with the ſheriff 
clerk, it cannot he known whether they will preſent the ſame to the 
meeting of freeholders, or claim any inrolment thereon. If they do, 
the petitioners will not fail to object; and, if the majority of the roll 
is upon their fide, the objection will moſt certainly be ſuſtained ; ſuch, 

at leaſt, has been their uniform practice hitherto : And, on the other 
hand, Y; the objection ſhall not be ſuſtained, the dew has pre- 
{cribed the mode of redrets, viz. by ſummary complaint to this Court; 
and, if any proofs are requiſite, which could not be obtained in the 
meeting of freeholders, they will not be precluded therefrom when the 
cauſe is brought before this Court. 

This petition was alto refuſed. 

In fact, the gentlemen did afterwards inſiſt in their claims at Mi- 
chaelmas, and the freeholders refu: ed to admit them on the roll, in 
reſpect of the above and other objections ; and as it was appr rehended 
that the claimants would not reſt ſatisfied with the Judgment of the 
freeholders, and might object that the freeholders were incompetent to 
try the queſtion, whether the ſeiſines were properly regiſtered or not, 
the purſuers brought a new action of declarator in this Court again 
the claimants, upon the acts of Parliament 1693 and 1696, with re- 
gard to the regiſtration of ſeiſines, and with the former concluſions as 
before, at leaſt in ſo far as reſpected the defenders being entitled to be 
inrolled as at Michaelmas 177 4 


The Court, by an interlocutor, June 17. 1774, © ſuſtained the pur- 
© ſuers title to inſiſt in this action, but ſuperſeded determining the 
* merits of the cauſe, till the proof in the caſe of Cromarty was 
© laid before them.” And thereafter, (July 8. 1774.) upon ad- 


viſing mutual memorials, and abſtract of the proof in the caſe of 


Cromarty, in reſpect of the practice which has been proved, in 
© that caſe, to have prevailed in many counties in Scotland, and 
of the great and general miſchief that might enſue, if the ob- 

jections now pleaded were ſuſtained, repelled the objection to 
the regiſtration of the ſeiſines in queſtion, and aſſoilzied the de- 
fenders from the preſent action. 


Act. Macqueen, Ilay Campbell, J. Boſwell, Alt. Dean of Faculty, Clerk, Tai. 
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No. CX RV. | July 13. 1774. 
THOMAS FOTHERINGHAM-OGILVIE of Powrie, 
Againſt 


ALEXANDER BOWER, and others, Heritors of the pa- 
riſh of Methie. 


SOLIDUM ET PRO RATA. 


After two pariſhes have been long united, whether they are to be conſider- 
ed as one in Ws. an "OL /iipend. 


HE * of Methie and Inverarity, in the county of Forfar, 
were united, uad omnia, by proper authority, above a century 
ago, and have ever ſince had only one church and one miniſter. 

The patronage of Inverarity belongs to Mr Fotheringham of Pow- 
ric, who has alſo a ſeparate right to the teinds of his whole lands, 
which compoſe the old pariſh of Inverarity, by charters from the 
Crown. 

The kirk and teinds of Methie anciently belonged to the abbacy of 
Cupar, and came to the Lord Cupar, as lord of erection of that abba- 
cy. Mr Bower and others are heritors of the pariſh of Methie, and 
poſſeſs their teinds in virtue of tacks flowing from the abbacy of Cu- 
par, which, fince the Reformation, were confirmed by Lord Cupar, 
the lord of erection, and prorogated by the commiſſioners, having 
powers for that purpoſe. 

Powrie is alſo proprietor of ſome lands in the pariſh of Methie, to 
the teinds of which he has no heritable right. 

A proceſs of augmentation, modification, and locality, was lately 
brought by the preſent miniſter of theſe united pariſhes. After ſome 
procedure, a decree of augmentation was pronounced by the Court. 
Nothing remained but to have that augmentation duly localled upon 
the heritors. 

The parties above named offered two oppoſite ſchemes of locality ; 
and Mr Bower, &c. in ſupport of their ſcheme, founded upon a decree 
given by the Court in a ſimilar caſe, in the year 1718, Maxwell of 
Tinwall again{t | the Officers of State, Charteris of Amisheld, &c. as'a 
determined point in their favour. 

The Court having had an extract from the teind-record of the caſe 
of Tinwall laid before them, reſolved to follow that precedent, and 


40 adopted 


44 


adopted the preciſe words of the judgment there given; and, accor- 
dingly, 


Found, that the pariſhes of Inverarity and Methie being under 
« different patronages, the ſtipend modified is to be divided equal- 
ly betwixt the pariſhes, effeiring to their rentals proven ; and 
© that each patron has only right to allocate his proportion * | 
of within his own right.” 


| Act. D. Rae. Alt. Nairne. | Tieind Clerk. 


No. CXXVI. | | July 14. 1774. 
WILLIAM MAXWE L L of Dalſwinton, 
Again 


ALEXANDER BL ATI R of Dunrod, and the Trui- 
tees appointed by the deceaſed WD Blair of Dunrod, father to 
the ſaid Alexander. 


WAGE R=—vuPoN A HORSE-RACE. 
Whether the 14th a, Parliament 1621, is in defuctude ? 


HE ſtatute 14th, Parliament 1621, inter alia, enacts, That where- 
ever any perſon wins above 100 merks, within 24 hours, upon 
cards, dice, or horſe-racing, the ſurplus ſhall, within 24 tours there- 
after, be conſigned in the hands of the kirk-treaſurer, if in Edinburgh, 
or of the kirk-ſeſſion in the country, to be applied for the uſe of the 

oor. 

f In a queſtion 88 theſe parties, e to the payment of a bil 
that was granted to the purſuer by the deceaſed Hugh Blair, in conſe— 
quence of his having loſt a bett of L. 200 Sterling upon this feat of 
horſemanſhip, which of them ſhould ride in the fhorteſt time from 
Dumfries to Kirkcudbright ? The purſuer having coatended, that betts 
of this kind were not illegal, the point deliberated upon by the Court 
was, Whether or not the act 1021 was in deſuetude ? And, for thow- 
that it was not, reference was made to the deciſion in the caſe of 
Sir Scipio Hill, th February 1711, cited in 2 of Deciſions, | 


vol. i. p. 235. 


* 
The Court found, that the 14th act, Parliament 1621, is not in 


deſuetude; and ondain the clerk of this proceſs to intimate to 
£ the 
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the kirk- ſeſſions of Dumfries, Kirkcudbright, and Kelton, that 

they may appear for their intereſt in this cauſe; and, this inti- 
mation being made, remit to the Lord Ordinary to proceed in 
the cauſe, and to do therein as he ſhall ſee juſt.” | 


„ 


AR. Croſbie. Alt. Wighe. Clk. Kirkpatrick. 


Vide the competition between the kirkſeſſions, decided infra June 
15. 1775, in favour of the poor of the pariſh of Dumfries. 


No. 2 4,4 1 38 | Fuly 15. 1774- 


MAGISTRATES and TOW N-COUNCIL of the Burgh 
of PITTENWEE N. | 


Agaiuſt 


ROBERT and WILLIAM ALEXANDERS, THOMAS 
1 | MARTIN, and others. 


O m M TC 


FVhether a bond granted by magiſtrutes in office, for a ſum to defray the 


_ expence of their own defence againſt a complaint upon the head of bri- 
bery and corruption, (in which the complainers prevailed ) to the per- 
fon employed by them to conduct that defence, and by him aſſigned to 
ihe perſon whoſe political agent he was, and where the princiþal was 
inthe knowledge of a corrupt ſlipulation made on his behalf with thoſe 
magiſtrates, on which the complaint was founded, is binding as a debt 


- wpon the burgh ? 


| PON the death of Sir Harry Erſkine, Baronet, previous to Mi- 
J chaelmas 1765, a competition aroſe for the diſtrict of burghs, 
of which Pittenweem is one, Sir John Anſtruther, Baronet, and Mr 


| Rohert Alexander, aſſiſted by his brother and partner William, having 


feverally declared themſelves candidates to repreſent that diſtrict in Par- 


| Hament ; on which occaſion, John Borthwick merchant in Edinburgh 


was conſtituted by Meſſ. Alexanders their political agent for the burgh 


of Pittenweem. | | 
Ihe election of magiſtrates and council in the burgh of Pittenweem, 


at Michaclmas 1765, being over, a complaint was brought before this 


Court, upon the ſtatute 16th of his late Majeſty, and alto an ordinary 
2aQinn of reduction at common law, at the inſtance of Peter Ra 


mlſay 


2nd 
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and Andrew Wilſon, conſtituent members of the Michaelmas meeting, 
and certain other burgeſſes and inhabitants, concluding to void that 
election, upon the ground of bribery and corruption practiſed on the 
council by Meſſ. Alexander and their agents; and, in particular, that 
theſe gentlemen had entered into a formal agreement with Bailie Mar- 
tin, the eldeſt magiſtrate, for himſelf, and as authoriſed by his bre- 
thern of the magiſtracy and council, to pay off the debt of the burgh, 


amounting to about L. 400, beſides other ſtipulations ; and that, on 


the other hand, Bailie Martin engaged, in behalf of his brethren, that 
the council ſhould be modelled according to Mr Alexander's pleaſure 
at the enſuing eleQion, and that they ſhould ſupport the intereſt of 
Robert Alexander, who was the real candidate, and vote for him to 
be their repreſentative in Parliament. 

After the ſummons was executed, the magiſtracy and council, called 
as defenders, aſſembled themietves, and reſolved, by a majority of 
votes, to defend againſt the ſame, though Peter Ramſay for himſelf, 
and all ſuch as ſhould adhere to him, proteſted that there ſhould be no 
defence ; and they choſe the aforeſaid John Borthwick for their agent, 
by an act of council gth December 1765, unpowering him to chooſe 
advocates to defend the town in the above proceſſes, and, if thought 
neceſſary, to appeal to the parliament for redreſs ; and the bailies and 
treaſurer to give ſecurity to ſuch as ſhall advance money for the above 
purpoſe, and for defending themſelves and the town-council. | 

Peter Ramſay proteſted againſt borrowing any money, on the town's 
credit, to defend in the aforeſaid proceſs. 

Pending the ſaid proceſs, to which there was ſuperadded a complaint 
againſt the election 1766, the anſwers whereto were in the name of 
both the Meſſ. Alexanders, as parties to the cauſe, and other members 
of council, an act of council was made in October 1766, purporting, 
that there was laid before the council an account due to John Borth- 
wick, agent appointed by the magiſtrates and town council of this 
burgh on the gth December laſt, being the expence laid out by him 
hitherto it defending againſt the reduction and complaint, &c. which 
account the council had examined, and find the amount to be 
L. 477 : 10 : 4 Sterling, and that the ſame is a juſt debt affecting the 
community and common good of the burgh ; and, in reſpect the town 
has not ready money to pay the ſaid account immediately, the magi- 
ſtrates and council unanimouſly impowered Thomas Martin, &c. three 
of the preſent bailies, James Martin the preſent treaſurer, and Alex- 
ander Hamilton, one of the preſent counſellors of the burgh, to grant 

a bond in common form, binding themſelves and their ſucceſſors 
in office, and the community of the ſaid burgh, and common good 
thereof, to pay the ſaid ſum to Borthwick, his heirs or aſſignees, a- 
gainſt Candlemas then next, and intereſt from this date. And, in con- 
ſequence of this act of counch. Bailie Martin, &c. did execute a bond 
to Borthwick in the above terms, 16th October 1766. 

The bond was conveyed by Borthwick to Mr Robert Alexander, by 
aſſignation, bearing date the 11th November 1766, upon the narrative, 
that Mr Alexander had then inſtantly made payment to him of a cer- 


tain ſum of money equal to the ſums thereby aſſigned. UE 
| The 


„ 


The cauſe having at length come to be adviſed, the Court © found 
the complaint competent and relevant; and found, that the election of 
the magiſtrates and council of the burgh of Pittenweem, made by the 
| reſpondents on the roth September 1765, was brought about by means 
of bribery and corruption, and therefore found the ſame null and void, 
and reduced, &c. And, with regard to the other complaint reſpe- 
ing the ele diem 1766, the Court, of ſame date, pronounced another 
interlocutor, ſuſtaining the reaſons of reduction of that election; which 
judgments were both affirmed in the Houſe of Lords. 

Upon application to the King, in Council, warrant was granted for 
electing a new magiſtracy and council by a poll of the heritors and re- 
ſident burgeſſes: Accordingly, an election was made in this manner; 
and this new magiſtracy inſiſted in the preſent action againſt Mr Borth- 
wick, Meſſ. Alexanders, Mr Martin, and the other ſubſcribers, con- 
duding for reduction of ſaid bond, and the acts of council in virtue of 
which 1t was granted. - 1 

The purſuers laid their challenge, 2 upon the rounds of the 
_ cafe, and the very great conſequence in point of precedent, if it ſhall 
be underſtood henceforth to be a rule, that a corrupted ſet of magiſtra- 
cy, in connivance with the corrupters, may defend every challer ge, 
and maintain themſelves in poſſeſſion, right or wrong, at the expence 
of the burgh. 245, That even if Mr Robert Alexander could be con- 
ſidered as a third party, unconnected with the burgh, the power of 
magiſtrates to borrow money, or to lay it out for the community, of 
which they are no more than adminiſtrators, 1s Iimited by the Nature 
of the thing, and by expreſs ſtatute, act 23, Parliament 1693. 

At adviſing the cauſe, the two points ſtirred were, Ie, Whether it 
was proved that Robert Alexander was in the knowledge of the ſtipu- 

lation that was made on his behalf? and, 2d, Suppoling that he was 
in the knowledge of it, whether that was ſufficient in law to reduce 
the bond ? 

'The Court were Babes upon the firſt point, that there was full 
evidence of Mr Alexander's being in the knowledge of the ſaid ſtipu- 
lation, and likewiſe of the concluſions againſt the ſigners of the bond, 
when he advanced the money, for the ſpecial purpoſe of defending 
them, and not the burgh ; and, ei all theſe grounds, 


Found, that the community was not liable for the contents of the 
e bond | in queſtion, and reduced the ſame, ſo far as relates to the 
* community ; and found the defenders liable in full expences; 
© reſerving to Robert Alexander action againſt the ſigners of ſaid 
bond, and them their defences, as accords, 


AA. * Ia Campbell. Alt. Mactaurin. Clerk, Gib/on. 
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MARGARET THOMSON and THOMAS AINSLIF 
Againſt 


WILLIAM SIMPSON. 
PRESCRIPTION—or ARRESTMENT. 


Whether a proceſs of at. brought in conſequence of an ar- 
reftment, Preſerves the arreſtment from preſcribing, although the arreſt- 
er i intereſt is not produced in the multiple-poindin 1g ? 


a competition between theſe parties, 


Objefed, on the part of Simpſon, That Thomſon and Ainſlie 


could draw no benefit from an arreſtment which they had uſed in Sep- 
tember 1761, as creditors to one Tait, by an accepted bill, in the ſum 
of L. 173 Scots of principal, and intereſt due thereon, to which they 
had acquired right, becauſe cut off by the quinquenmal preſcription. 
Anſwered : The arreſtment in queſtion is at this moment a valid and 
ſubſiſting diligence ; for, that there was a proceſs of multiple-poinding 


raiſed upon that arreſtment immediately after the arreſtment was laid 


on, which was conjoined with an action of ſpuilzie, brought at the ob- 
jector Simpſon's inſtance againſt one Mean, who had executed a 
poinding of part of the common debtor's effects, to which Simpſon al- 
ledged he had a diſpoſition ; and, being ſo conjoined, the proceedings 
were continued, without ſleeping, till the 23d of July 1767, and were 
again wakened on the 16th January 1771, a year and ſeveral months 
before the five years elapſed ; which circumſtance, of itſelf, is ſuſhcient 
to keep the arreſtment from preſcribing. | 

But, 2d, to put an end to any doubt upon this head, there is a 
judgment of this Court, upon this preciſe point, cited in Dictionary, 


vol. ii. voce Preſcription, p p-. 117: The quinquennial preſcription of 


* arreſtments found interrupted by a multiple-poinding raiſed by the 
© arreſtee, executed againſt the arrefter, and ſeen and returned by his 
« procurator ; for a multiple-poinding is conſidered as a common pro- 
ceſs, which any of the creditors might take up and obtain decreet up- 
on; whence it muſt have the ſame effe& in law as if it were at 
the inſtance of the arreſter himſelf; 2oth July 1732, Crawford con- 
© tra Simpſon. Now, the ſummons of multiple-poinding, in the 


prebent caſe, quadratcs in every particular with the eſſentials required 
by 
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by the deciſion juſt mentioned. The ſummons is rai/ed by the arreſtees, 
executed againſt Thomſon and Ainſlie, as arreſters ; they are called on 
the margin of the ſummons, and a lawyer is marked as appearing for 

them, 5th December 1761. The fame day, the ſummons is given out 
to that lawyer to ſee, and on the 12th December thereafter, it is 

| ſeen and returned by him; and, therefore, at this hour, the arreſt- 
ment 1761, is a valid and ſubſiſting diligence, and muſt entitle the exe- 
cutors of it to the whole of their debt, principal and intereſt. 

Objefed, 2do That although the multiple-poinding, proceeding up- 
on Thomſon and Ainſlie's arreſtment, was conjoined with the action 
of ſpuilzie againſt M*Lean, ſtill their intereſt was not produced ir that 
multiple-poinding, nor ſooner than the 25th November 1771, after 
the proceſs of multiple-poinding was wakened. 

Anſwered : The act 1669 does not ſay that arreſters ſhall produce 
their intereſts in the multiple-poinding brought, to preſerve their ar- 
reſtments from preſcribing ; and the above mentioned deciſion clearly 
thews, that there is not the leaſt neceſſity for producing the arreſtmen:s 
in the multiple-poinding for that effect. As a proceſs of multiple- 
poinding was brought, the particulars required by the act of Parlia- 
ment and the above mentioned deciſion being followed forth, preſerves 
iheir arreſtment from preſcribing. _ ; 

The Court conſidered that here there was one deciſion directly in 
point, and none adverſe ; and, accordingly, gave judgment as follows: 


Find the quinquennaal preſcription in this caſe ſuſhciently inter- 


« rupted ; therefore ſuſtain the arreſtment 1761, and find, that, 
] in conſequence thereof, Thomſon and Ainſlie fall to be pre- 
: « ferred not only to the principal ſum of L. 173 Scots, but alſo 
} | to the annualrents due, or that might become due thereon.” 
N AR. I. Advocate, Alt. J. Boſwell. Reporter, Aucbinleckl. Clerk, Tait. 
3 N. B. Thomſon and Ainflie, before reſorting to their original ar- 
> retment 1701, had pleaded, as a ground of preference, the priority of | 
8 an arreſtment at their anfſtance, as creditors to Tait, laid on in 1771, . 
s whereby they arreſted a preciſe determinate fum, as the ſuppoſed a- 
$ mount of the debt due by the arreſtees ſeverally to Tait, or of the et- 
teas belonging to Tait in their hands; and the queſtion thereupon a- 
5 riſing was, whether that arreſtment in 177.1 could be effectual beyond 
'3 the preciſe ſum arreſted, or whether, e contro, it would be extended to 
f the full ſum in which they were creditors to Tait, in fo far as the ſam? 
i exceeded the ſum arreſted ? The Lord Ordinary ſuſtained the arreſt- 
- ment to the full extent of the debt due by Tait to them, both principel 
4 and annualrents, though exceeding the fain arreſted, which was ad- 
80 bered to by the Court, upon a petition and anſwers; againſt whict 
4 Simpſon having reclaimed, the Court, upon the 6th of Auguſt 177, 
we gave judgment as follows: © Find, that the preference deereed to 
1 « 'l'hemfon and Ainſlie can go no further than the ſum of L. 173 Scots, 


the ſum for which the arreſtment 1771 was uſed.“ But 'Thomfon 
and Ainſlie having reclaimed, praying to tad, that, in virtue of the 
| arreſtnent 
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arreſtment 1761, or of tlie arreſtment now laid on, (1771) they were 
entitled to recover payment not only of the principal ſum of L. 173 
Scots, but of the annualrents thereof, the Court finally gave judgment 
ut ſupra, ſuſtaining the prior arreſtment, as effectual both for the ſum 
arreſted, and likewiſe the interelt accruing thereon. 


No. CXXIX. | Ag. 3. 1774 
3% LAZ#DLAW, 
| Againſt 
MUNCO PARK. 
WW KT 


Whether the Superinduelion in a bill, of a leſs fun than what the original 
ill legibly was, vitiates the bill, the alieration being made by the debtor 


himſelf, at the lime of his n 1 


ARK being ſued, as repreſenting the deceaſed John Park, for pay- 

ment of a bill which John had accepted for L. 50 Sterling, pay- 

able to Laidlaw, pleaded, That the bill was not actionable, as being vi- 
tiated in /ub/fantialibus. 

It was admitted, that the ſum of the bill, as originally drawn by the 
purſuer, was L. 60, and in that ſhape having been ſent to John Park, by 
the purſuer's wife, to get it accepted, the account given of the ſuper- 
induction that now appears in it was this: That, when the bill was 
preſented to John Park, he did not refuſe that he had agreed in 
terms thereof with the purſuer ; ; but ſaid, he only inclined to make the 
bill for the principal ſum, for that he intended to pay up the intereſt, 
which amounted to L. 10, previous to the term of payment in the 
bill ; and, accordingly, with his own hand he changed the letters / 
and x, in 'the word ſixty, into an % making the ſum y inſtead of 
ſixty, and then he accepted the bill, and ſent it back to the purſuer ; 
and that this alteration was demonftratively the operation of John Park 
himſelf, is undeniable, from comparing the letters altered with the bill 
itſelf, and ſubſcription adhibited, as the alteration 1s done with the ſame 
mark arid form of writing. 
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* The Lords, i in reſpect of the ſpecial circumſtances of this caſe, Par- 
( ticularly that it is not denied, that the alteration of the ſum in 
© the bill was made by the acceptor himſelf, and that, from ocu- 
lar inſpection, it appears that the ſum has been leſſened from 
« ſixty to fifty, which is in favours of the acceptor, ſuſtain the 
+ bill to the extent of the ſaid fifty pounds ſterling claimed; re- 

pel the objection thereto ; and remit to the-Ordinary to proceed 

+* accordingly.” 


« 


Act. Armftrong. Alt. Currie. Reporter, Auchinlecł. Clerk, Campbell, 


No. CXXX. 5 Aunt 5. 1774. 


ANCUS M*DONALD, Merchant in Edinburgh, and ROBERT 
RANKEYN, Lyon-clerk Depute, Supplicants. 


JURISDI1CTLION—or THE LYONn-COURT. 


Ty ether the 7. you-cour! is ceurt of 1 reeds and whether, m particular” 
horning can paſs upon the decrees of that court : 


T* clerk of the bills having refuſed to write, without authority 

from the Court, upon two bills for letters of horning preſented 
by the above-named perſons, they gave in a memorial upon the point, 
in obedience to an order of Court. 1 

The bill preſented by MDPonald was in . to obtain a horning 
upon a decree of the Lyon-court againſt a meſſenger in Inverneſs, and 
his cautioner; the ground whereof was explained to be made the un- 
due detention of ſome papers. 

It was acknowledged, that few caſes hank occured where the autho- 
rity of this Court has been interponed, either by decrees conform, or 
upon bills of horning, to decrees of the Lyon-court, there being few 
proceſſes raiſed before that Court, and the decrees thereof, generally 
ipeakingy of ſuch a nature, or for ſuch ſmall ſums, that the perions 
decerned have found it more for their intereſt either to give obedience 
to the decree, by payment of the {tum in which they were deccrned, 
or in compounding the ſame ; though there are a few initances in 
which bills of horning upon decrees of the Lyon-court, have been 
preſented and paſted ; one of theſe as far back as the year 1759; an- 
other, more recently, But, in regard to the bill now preſented for 
M®Donald, it was hremiſcd, That the Lord Lyon has it not in view 
to graſp at "any greater power than he is juſtly entitled to, and deſires 
only to enforce execution upon his decrees, in the fame form and man- 
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ner as is the caſe of decrees of all other inferior courts, by letters of 
horning iſſued by authority of this court; and as it would be attended 
with the utmoſt inconveniency to the ſubjeds, ſhould execution be 
denied to his decrees without going through the tedious and expenſive 
form of obtaining decrees conform, it was ſubmitted, that it is compe- 

tent for this Court to authoriſe letters of horning upon the decrees of 
the Lyon Court, whether the act of 1644, authoriſing this ſpecies of 
diligence upon the decrees of the Lyon, ſhall be underſtood to be re- 
pealed by the general act reſciſſory of 1661, or to fall under the fa- 
ving and excepting clauſe in that ftatute. 

The other bill preſented for Mr Ranken was upon the bond of can- 
tionry granted by a meſſenger in Edinburgh, and recorded in the Eon. 
court books. It was ſtated, that theſe bonds of cautionry are ip zecially 
authoriſed by the ſtatute of James VI. Parliament II. cap. 46. to be 

taken from all meſſengers at their admiſſion; and, inter alia, contain 
an obligation to make payment of certain annual ſees to Lord Lyon 
and the Lyon-clerk, which were recently confirmed by two conſecu- 
tive deciſions. of this Court: that the preſent application for horning i; 
to enforce, payment of certain arrears of faid annual fees incurred iy 
the above meſſenger; and as the ſaid bonds of cautionry have uniform- 
iy and e contained a clauſe of regiſtration in the follow- 
ing words, And we conſent to the regiſtration hereof in the Looks 
© of Council and Seſſion, or in the Lyon-court books of Scotland, that 
letters of horning on {ix days, and all other execution needUul, may 

* paſs hereupon in form, as effeirs,” &c.; wherefore it was contend, 
That an extract of one of theſe bonds of cautionry from the Ly on- 
court books mult be con{idered as a ſufficient warrant fer f ſuch Letters 
of horning. 

With reſpect to the practice, the clerk gave information that he no 
ver knew any inſtance but twice when he gave the horning, upon read- 
ing an act to him; and, upon being told that it was a reſcinded one, 
he had conſtantly efuſed to do it. The Lord -Oreinary mentioned a 
note of cales laid More him by the preſenters of the bills in queltzon, 
viz. Dirleton, gth June 1666; Stair, 13th February 16638, and 27th 
june 1673, Heriot contra Corhet. g 

The Court were clearly of opinion, upon the A point, that the 
bill at Monald's inſtance ought not to be paſſed, the act 1644, by 
which the Lyon- court was pul. upon the ſame footing with other infe- 
rior courts, as to this. matter, being a reſcinded one, and as'there had 
been no uniform practicd ſince, inch as to afford a plea of preſcription 
in the Lyon's favours ; and, upon the /econd point, it was alſo agreed, 
that the regiſtration of the bond in the Lyon-court books was no {ut- 


ficient warrant for iſſuing a horning ; and, therefore, 


© Remittel to the Lord Ordinary on a the bills to refuſe to paſs both 
5 bills,” 


AQ. D. of Facatiy, CI. Te. 


No. 
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ROBERT DREGHORN, 
Againſt 
GEORGE HAMILTON. 


SUPERIOR and VASSAL. 


*PWhether, mm the caſe of lands once belonging to ſeparate proprietors, but 


now to one, whoſe feu-contract bore a ſpecial proviſo, that they were 

. to be Holden 5 the magiſtrates and town-conncil of a burgh, and their 
fuceeſſors 1 in office, for ever, without any mention of aſſignees, the Jupert- 
ority of one parcel may be conveyed to one purchaſer, and the ſuperiority 
of the remaining paste to ane ? 


AVILTON was proprietor of the Hall-mailing of Provan, and 

of the lands of Eaſt-mailing of Eaſter Cunſhlee, and alto of the 

lands of W efter-mailing of Eaſter Cunſhlee, holden of the town of 
' Glaſgow, 

Dreghorn having made a purchaſe from the magiſtrates of Glaſgow 


of thoſe parts called the Ea/ter-mailing of Eafter Cunſblee, and the 
I efer-matling of Eaſter Cunjhblee, brought a proceſs of poinding the 
ground againſt Hamilton and his tenants, in which the Lord Ordi- 


nary, © in reſpect the purſuer derives right from the town, and is not 


+ interpoſed between the town and the defender, decerned in terms of 


the libel, and alſo found expences due. 

Hamilton reclaimed to the Court, upon the following grounds: 
1719, That the words of the feu-contract are exceedingly ſtrong and 
exprets, that he ſhould have the privilege of holding his lands of the 
city of Glaſgow for ever, the magiſtrates and town-council of that ci- 
ty and heir ſucceſſors in office, being mentioned; but not a word ſaid 
of alſignees. Nay, there is more than an ordinary anxiety ſhewn to 
preſerve, iu perpetuum, the connection between the town and vaſſal, 
{rom the clauſe following, © declaring, that any diſpoſition or right, 
to be granted by the faid George Hamilton, and his ſucceſfors, of the 
ſaid lands, to any other perſon, {hall be with the burden of that per- 
ion's holding the lands to be diſponed to them, in feu of the town of 
Glaſgow, for payment of the feu-duties foreſaid, otherwile the right 
0 be null and yoid ; and theſe mutual ſtipulations muſt equally ſtand 


300d, both in law and equity. Beſides, the Court will perceive the 


evident 
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evident contradiction to the expreſs terms of his feu-right, in-which 


this purſuer is aiming to involve the defender. 

But, 24, Even although the feu-contract ſhould receive a different 
interpretation, and the town of Glaſgow ſhould be found at liberty to 
alienate the ſuperiority, yet ſurely they are not entitled to multiply 
ſuperiors upon their vaſſal. The Lord Ordinary has put his judgment 
upon this, that the purſuer is not interpoſed between the town and 
the defender; but the Court will alſo be careful to check in the bud 
this improper attempt at a multiplication of ſuperiors, which is repro- 
bated by the writers upon the law of Scotland, (fee Craig, lib. xi. di- 
Leg. 11. H 18. ; Stair, b. 3.1. 5. F T1.); and, betides, the queſtion was 
ſolemnly determined by this Court, 9th June 1741, Sir John Maxwell 
contra NMI Millan, collected by Clerk Home; and, ever ſince that time, 
it has been underſtood to be the fixed law of the country. 


The defender became the town of Glaſgow's vaſſal in an eſtate, 
conſiſting not only of the lands, the ſuperiority of which Mr Dreg- 


horn has acquired, but alſo of the lands of Hall-mailing of Provan, 
including therein the manſion-houſe of Provan, and the yards, &c. 
thereto belonging; and theſe lands all ly contiguous, and form toge- 
ther one commodious eſtate. | 

Now, what is the caſe here? The ſuperiority of a part of this e- 
Rate, viz. the two mailings of Eaſter Cunſhlee, is conveyed to Mr Ro— 
bert Dreghora merchant in Glaſgow ; but the ſuperiority of the Hall- 
mailing of Provan, upon which the manſion-houſe ſtands, is conveyed 
to Mr John Clark merchant in Glaſgow ; ſo that the defender finds 
himſelf in the diſagreeable ſituation of having two ſuperiors clapped 
upon him; one upon the lands containing his manſion-houſe, and a- 
nother upon the lands adjacent. | 

Two different charters of confirmation, indeed, were granted by the 
magiſtrates of Glaſgow to the defender, to which he did not objec, 
after they were written out, the expences not being anti; and, in 


fact, it was merely 77 commodum of the clerk for, on the 2 1ſt of Ja- 


nuary 1767, when thoſe charters of confirmation were granted, there 
was one vailal and one ſuperior for all the lands thus united into one 
eſtate; for it was not till after the confirmation, that the fupertority 
of the eſtate was ſplit, ſo as to multiply ſuperiors upon the defender. 
It is true, that his lands did once belong to leparate Proprietors ; 
but being conſolidated, and formed into an wniverſitas in his perſon, 


and the town of Glaſgow, as ſole ſuperior, having conſirmed his right 


to this untveryt las, it would be the greateſt hardſhip imaginable, that 
after much pains and care have been employed, and a high price paid 
for getting together a convenient eſtate, holding of one ſuperior, and 
this has been homologated and approved of by. the ſuperlor, it hould 


be in the power of the ſuperior to ſplit and multiply in the manner 


that has been done. 

The law has not ſaid that it is neceſſary for lands to have been 97 
eſtate for any particular ength of time, in order to give their proprie- 
tor a Tight to oppoſe the mui tiplication OL f ſuperiors. This right com- 
mences eo memento, that there is one eſtate holding of one ſuperior, ai- 


though it ſhould be made up of different lands. In fine the defender 
1 maintains, 
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maintains, that whenever there is an eſtate, belonging to one vaſlal, 


received by one ſuperior, there can thereafter be no ſeparation without 


the vaſſal's conſent. - And the general principle is much ſtronger in 
this caſe, when conſideration is had of the clauſe in the feu-contract, 
by which it is provided that the lands ſhould be held for ever of the 


magiſtrates of Glaſgow, and their ſucceſſors in office, without any 
mention of aſſignees. ; 


The Court © refuſed the petition, and adhered to the 13 Ordi- 
* nary's interlocutors.T 


Act. J. Boſwell. © 


No. CXXXII. | Auguſt 6. 1774. 


„% P T, in Wigton, 
Againſt | 
SAMUEL MX E AN B. 
T K 0 Q: - 


Whether the oath of a perſon ſued for the aliment of a baſtard child, ac- 
knowledging that he had carnal knowledge of the mother eleven kalen- 
dar months preceding the day fixed on in the libel as the child's birth-day, 
but not poſterior to that period, affords a proof of his being the father of 
that child ? 


N action was brought againſt the defender, at the inſtance of 

Jean Stewart, before the ſheriff of Wigton, for payment of a 
certain ſum, as the maintenance of a baſtard-child of which ſhe was 
delivered on the 3d January 1772, with the expence of inlying and of 
procels, | 

The defender having denied that he was the father of the child, the 
purſuer authoriſed her procurator to refer to his oath, If, or not, he 
had carnal knowledge of her within twelve months prior to the birth 
of the child ? | | | 

It was argued for the defender, that he was not obliged to depone in 
terms of this reference, as no law could father a child upon a man 


| becauſe he could not purge himſelf of guilt with a woman for twelve 
months prior to the birth. The ſheriff, however, ordained the de- 
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fender to depone, leaving the merits of the objection to after eonſider- 


ation. Accordingly the defender deponed, as follows ; * Depones and 
© acknowledges to have had carnal knowledge of the purſuer eleven 
© kalendar months preceding the 3d January laſt, being the time con- 


« deſcended on in the libel for the birth of the child, but not poſterior 


to that time.“ Upon adviling this oath, the ſheriff alloilzied. 

The purſuer then brought her cauſe, by advocation, before this 
Court, upon the following grounds; 1%, That the defender had ex- 
preſsly acknowledged his having carnal dealings with the purſuer, and 
no regard could be had to his quality as to the time, becauſe it was not 
to be ſuppoſed that his memory could be exact in that particular. 240, 


That it was poſſible a woman might go for eleven months with child, 


particularly with the ſirſt child. Upon a motion of the purſuer's, the 
defender was alſo re- examined, upon ſpecial interrogatories, by autho- 
rity from the Lord Ordinary, who afterw ards reported the caſe to the 


Court. 
The purſuer admitted, that, upon this laſt examination, nothing 


very material had occurred: It only appears, that the eleven months 


the defender had formerly depoſed to were as ſerimp as poſſible. But 
the queſtion between the parties reſolved into this ſhort one, Whether, 
when a woman produces a baſtard child, averring that a particular per- 
ſon is the father of the child, and that perſon acknowledges that he 
has had carnal intercourſe with the woman, but that eleven month; 
intervened between ſuch intercourſe and the birth, is that perſon to 


be conſidered in law as the father of the child, ſo far as to ſubject him 
to the maintenance thereof ? 


Upon this point, ſo far as the defender had founded upon the Ro- 


man law, particularly L. iii. H 11. Dieg. de ſuis et legit. herd. the pur- 


ſuer pleaded: Imo, That the rules of the Roman law, concerning the 
duration of pregnancy, could by no means be admitted in this coun- 
try, where the climate and the habit and conſtitution of the Hodies of 


; the inhabitants, were 10 extremely different from what prevailed in 


thoſe countries for which the Roman law was calculated: That quet- 
tions of this kind depended not upon the opinion of lawyers, nor up- 
on any poſitive inſtitution, but upon inquiries into the operations of 


nature, which were different in different countries; and in the colder 


cli mates, in thoſe matters particularly which reſpect procreation, much 


* 


more ſlow than in warm climates. 


Now, in this climate, it was by no means a very extraordinary thing 


for women to remain pregnant for a longer term than ten months. 
In the courſe of this queſtion, the caſes of four other women have 


been condeſcended on, which had fallen under the immediate obſerva- 
tion of thoſe in and about the town of Wigton; and if ſo narrow a 


corner of the country produced ſo many inſtances of this ſort, it was 


not to be doubted that a more general inquiry through the country of 
Scotland would ſhow, that it is no uncommon thing in this climate for 
the duration of pregnancy to run out to a much longer period than 


ten months. 


a2do, A queſtion concerning the maintenance of a baſtard child was 
of a very different nature from a queſtion concerning the right of fuc- 


ceſhon 


_ WW \ ff Wi = Ry Wa PRO upet 


i= | — 1 


4 13} 


ceſſion to an eſtate, In the former caſe, it is by no means the intereſt 
of the public, that any particular period ſhould be fixed as the com- 


plete term of pregnancy. The intereſt of the public requires, that if 
there can be ſhown, from the courſe of nature, a ſimple poſſibility of 
the pregnancy being owing to the acknowledged intercourſe, the per- 
ſon who has had the intercourſe, and in ſo far has infringed the laws 
of ſociety, ſhould be ſubjected to the expence of maintaining the child 
rather than the public, who is only to be ſubjected ex neceſſilale, when 
no other perſon on whom an obligation lies can be pointed out. And, 
on this head, the purſuer referred to the authority of Paulus Zachius, 


in his Qrefltones Medico-legales, who, though himſelf a Roman phyli- 


cian, admits the poſſibility of women continuing pregnant for the ſpace 
even of twelve months or upwards ; yet, in his title De Parti Legi- 
mo, ſays, that in queſtions of legitimacy, ſuch caſes are not attended 
to on account of their unfrequency : Lib. 1. tit. 2. quæſt. 6. No. 4. 


But, though this has appeared to be a reaſonable rule for determining 


queſtions of legitimacy in more ſouthern climates, the ſame rule has 
not been followed by more northern nations, of which there is a ſtrong 


inſtance in Sandes Deciftones Friſicæ, lib. iv. tit. 8. defin. 10. 


Anſwered, upon the rt point: It is clear, that the time of the de- 
fender's connection with the purſuer is preciſely aſcertained from his 
oath before the ſheriff, and what he ſays expreſsly in the ſubſequent 
oath, that the laſt time he had carnal knowledge of her was upon 
the 3d or 4th of February 1771, new ſtyle ; that it was at his own 
* houſe; and that he had no acquaintance with her fince ;* which 
ſtands corroborated by collateral circumſtances referred to in his oath. 
And the purſuer herſelf did plainly betray her conſciouſneſs of the 
fact, by making reference in the above terms, going back to the diſ- 
tance of no leſs than twelve months. 

The cauſe, therefore, comes entirely to the /econd point, Whether 
the deſender can be held to be the father, becauſe he lay with the mo- 
ther at the diſtance of eleven months prior to the birth of the child ? 


or, in other words, Whether it can be preſumed that this child lay 
eleven months in the mother's womb, from the time of conception to 


its birth ? | 
Such a preſumption would be moſt unnatural and violent. That 
miſtakes ſometimes happen with regard to the woman's going with 


child, may be true. Nothing can be more uncertain than the opinions 


and conjectures of women on this head. But the preſent queſtion is 
entirely of a different nature; for that the periods are fixed and aſ- 
certained, ſo that either the purſuer muſt have gone eleven months, 
or it is impoſſible that the defender can be the father. 4 
That nine months are the natural period of duration of a woman's 


pregnancy, is a propoſition which cannot well be diſputed, becauſe it 
is conſiſtent with the knowlege of the whole world; and it is laid 


down, by writers upon this ſubject, that every birth which happens be- 


fore or after that period is preternatural. ide Dr Johnſton's Syſem , 


Midwifery, publiſhed in 1769, p. 186. —And the defender has been 
informed, by gentlemen of knowledge and practice in midwifery, that 
there is not one well-vouched inſtance to be found of a woman being 

| | delivercd 
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delivered of a living child after ten months from the time of concep- 
tion: A birth cannot be protracted ſo long, unleſs either the woman or 
the foetus is diſeaſed. 

In queſtions concerning baſtardy, the law has been ſo far "FEY 
able to the ſtate of legitimacy, as to preſume for the child being law- 
ful, if born at any time within ten months after the huſband's death ; 
becauſe naturally the ninth month ought to be elapſed before the child 
is produced ; and if the birth happens at any time within the currency 
of that month in which it ought to happen, the law conſiders it to be 
no great ſtretch in favour of legitimacy, to hold this birth to be law- 
ful; but ſtill the rule is limited to the currency of the tenth month, 
and no lawyer ever carried it farther. Vide Bankton, B. i. tit. 2. F 3. 
Erſkine, p. 108. § 50. 

It requires no argument to evince what mult be conſiſtent with daily 
experience and obſervation, that the uſual term of pregnancy in this 
country is nine months, and that the climate of Scotland has by no 
means the effect, which the purſuer would aſcribe to it, of protracting 
the time of child-bearing to eleven months from the time of concep- 

tion, or at all beyond the time of nine months. The rule laid down 
by our lawyers is founded upon nature itſelf ; and it would be ab- 
turd to ſuppoſe it derived its only authority from the civil law. 

Neither will the Court enter into the fanciful diſtinctions which 
the purſuer endeavours to make between queſtions of ſucceſſion and 
queſtions concerning the maintenance of baſtard children. The de- 
fender can obſerve no ground, either in reaſon or in law, for ſuppoſing 
that a pregnancy may laſt eleven months in the one caſe, and not in 
the other. 

The cafe quoted Gm Sandes is 3 to the purpoſe. This fo- 
reign deciſion, attended with ſo many particular circumſtances, and ſo 
clearly againſt every principle, can have no weight with this Court in 
the preſent caſe. 

Laſily, The purſuer's character is a circumſtance which ought to 
have ſome degree of weight in the cauſe. It was averred, in the in- 
ferior court, that ſhe was a woman of looſe character, and was well 
known to have connections with others. The defender is ready to 
prove this, if neceſſary; and that, even fince this cauſe came into 
Court, ſhe has had a baſtard child, of which ſhe will not pretend to 
fay the defender 1s the father. 

Nola. The laſt mentioned circumſtance was admitted to be true at 
adviſing, of which a minute was ordered to be taken down, 


The Lords aſſoilzied the defender.” 


Act. Croſbie. Alt. {ay Campbell. . Clerk, Tait. 


No. CXXXIII. | August 6. 177 


7A MES LITY, 
Againſt , 
D 4 VF ID MU D TI E, and others. 
CFO NM MT N 


i uciher pe Lana. Adiligence can proceed again n/t the mag: if aber OF mem. 
bers e, conc, fur the ects of the communit 'p 2 


HE above-named perſons preſented a bill of ſuſpenſion of a charge 

of horning given them, in their reſpective characters of preſent 

or late counſellors of the borough of Arbroath, at the inſtance of 
ſames Livy, to make payment to him of the balance remaining due 
upon a bond granted by ſome of themſelves, and others, as magiltrates 

and counſellors of ſaid borough ; which bill, they inſiſted, ought to be 
palled without Caution, upon their lodging fall conveyance of, or fo- 
3 upon the town's funds, as the Court ſhould direct; for that, if 

oy ſhould ſubmit to find caution for the ſum now charged f tor, they 

Ny —_ be expoſed to the like diſtreſs for the whole of the town's debt, 
at the 1 indlance of the town's other creditors, to an immenſe extent, 
and ſo much beyond what the y are capable to pa or give fecurity for : 
And, in point of law, argeed, it is the e itſelf who 1s the 
oper debtor, as it 18 only vuiriute Aci t that the magiſtr ates and coun- 
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lors grant bond for the money ic borrowed, binding them and their 
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lia ble: and the obligation transfers to their ſucceilors in a as the 
rcpreſentatives of the community, further than as they and every 0- 
ther pee as members of that community, may be Jubjec Harte li- 
able as 10 many individuals, after exhauſting the co mmunity s proper 
funds: That it matters not whether the bos or other ſecurity, is 505 
ed by the then n nagiſt: -ates, or Dy their p: des in office, were it eve 
i far back. It is the towns proper debt, and ought to be paid out of 
tc town's s proper funds, 2 in fub/c7 £10114 by the inhabitants : though , n 
order to come at thete, as the diligence oi law muſt always be ee 


agalniſt ſeme perſen, the mag giſtrates or the time being, as repreſenting 
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ucceſtors in oflice, and it is in that character the creditor ran with, 
them; and, how foon their offices ex *pire, they ceaſe to be perſonally 
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the community, muſt be ſued or charged for payment, though the 
bond was granted by their predeceſſors in office; for this plain reaſon, 
that the community itſelf can only be ſued in the perſons of the magi- 
ſtrates and council, its repreſentatives. But it will not thence follow, 
that theſe magiſtrates can either be diſtreſſed in their perſons, or have 
their private fortunes directly attached for payment of the town's 
debts: To fave them from which, was the fole object of the preſent 
bill of ſuſpenſion, without preſuming to ſay in what manner that re- 
lief ſhould be given. , 

Lrvy, the charger, oppoſed the paſſing the bill without caution, both | 
upon the ſpecialities of the cafe, and likewiſe upon the general point of 
law, maintaining, that it is eſtabliſhed, by various deciſions, that ma- 
giſtrates are liable to perſonal diligence for the debts of the community, 
But, independently thereof, there were {pectalities in this cafe ſufficient 
to exclude the ſuſpenders' plea. 

%, That, in the tranſaction between him and them, the rules pre- 
ſcribed by the ſtatute 1693 had not been obſerved; to which it was 
anſwered : Whatever claim the body corporate may have to be relieved 
ot any of the debts in which the rules preſcribed by the ſtatute 1693 
have not been ſtrictly complied with, when challenged by any who 
have borne office of provoſt, bailie, or dean-of-guild, within the bo- 
rough, as the intereſt of the creditor is not thereby affected in the 
{ſmalleſt degree; and as there is here no queſtion, as to the town's 
right of relief, againft the granter of the bonds, that circumſtance can- 
not have the leaſt influence upon the queſtion now at iſſue. It is the 
community 4tteif who is the proper debtor ; and if that claim of relief 
mall ever come to be the ſubject of queſtion, the ſuſpenders will be 
under no difficulty to make it appear, that the contents of this bond 
were truly applied for the neceflary uſes of the borough. 

A /ccond ſpeciality urged was: Theſe ſuſpenders, whoſe party com- 
pole the majority of the council of the town, and contrary to its ſett, 
have been in office above twenty years ſucceſſively, borrowed the char- 
ger's money at a time when they knew the community, for whoſe be- 
hoof they were borrowing, was altogether inſolvent. This was ſuch 
a fraudulent and improper conduct, as to bar them from obtaining the 
indulgence they now claim, ere they otherwiſe well founded in de- 
manding it. Vide Bankton, B. 4. tit. 19. y 2. 

Upon the genera} point, the tollowing anthorities were mutually 
referred to on both ſides: January 15. 1024, Laird of Drumlanrig ; 
rioneyman againſt Town of Dyiart, January 1685; Lawſon againft 
himſon, &c. February 1686; Bowie againſt Wilton and other inha- 
bitants of CuliÞis, 7th Februa ry 3595; and, for the charger ſeparate- 


ty, Town of Aberdeen againſt Leiſk, &c. January * 1678. Bank- 


ton, B. 4. t. 19. § 2. 
Go rue on the Bench: Where a bond is granted by magiſtrates for 


the community, it is the community that, in ſuch a caſe, is bound; 

and the magiſtrates for the time being are charged, in which caſe they 
ſuſpend the charge, on making over the funds of the community, for 
they are not perſonally bound. The charge of fraud, which is another 


ground inſilteg on, will not do in the preſent ſhape, but by an ordinary 
action 


1 


action againſt them, as individuals; therefore the bill oughtto be paſſ- 
ed ſimply; _ 


Which the Court accordingly found.“ 


AQ. Ephin/ton. Alt. D. of Faculty. Clerk, Campbell. 
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ALEXANDER and ANDREW STEW ARTS, 


A gainſt 
DANIEL CAMPBELL, of Shawfield. 


FREEHOLDER 


Effet of a reſtrified inrolment, upon the requeſt of the party, at the Mi- 


chaelmas meeting, without a previous claim being lodged for that re- 
firition.—ls a complaint of ſuch inroiment, at the inſtance of other free- 
holders, competent, under the authority of the aft 16th of George II. 
here no objections were lodged upon a change of circumſtances ? 


N 1760, Mr Campbell was inrolled as a freeholder in the county of 
Lanark, as apparent heir in the barony of Thankerton to his grand. 
father, the perſon laſt infeft in them; and afterwards, having agreed 
to difpone the lands of Hallhill, a part-of ſaid barony, to Major Alex- 
ander Stewart, did, for that purpole, expede a charter under the great 
ſeal, anno 1772; and having diſponed the ſaid lands of Hallhill to Ma- 
ior Stewart in liferent, and himſelf in fee, and aſſigned the precept in 
the charter correſponding thereto, the Major was infeft in this liferent- 
right of the lands of Hallhill ; and Mr Campbell was infeft in Septem- 
ber 1773, in the whole remaining lands contained in the crown char- 


ter, and alſo in the fee of the lands of Hallhill, in virtue of the precept 


in ſaid charter. And, in confequence of this tranſaction, there was 
obtained from the commiſſioners of ſupply a decree of diviſion of the 
cumuli valuation of the barony, whereby a certain proportion was al- 


iotted to Hallhill. 


At the laſt Michaelmas meeting of the county of Lanark, 5th Octo- 
ber 1773, the minutes bore, © That Mr. Campbell of Shawheld re- 
< preſented to the meeting, that he was inrolled a freeholder on the 


+ 17th January 1700, as heir-apparent to the deceaſed Daniel Camp- 


bel! 


e 6 


bell his grandfather, 1 in all and haill the lands and barony of 'Than- 
kerton, lying in the pariſh of Bothwell : That he was deſirous to re- 
ſtrict his title of inrolment to certain ſpecified lands, being part of the 
ſaid barony, and ſtanding valued in the valuation of the book of the 
county, as therein mentioned: And that the meeting having con- 
ſidered Mr Campbell's requeſt, and certificate produced, .they re- 
ſtrited his inrolment, and ordained the ſame now to be on the above 
mentioned lands, and his name to remain in the ſame place of the 
roll where it now ſtands ; whereupon inſtruments were taken.” 

Meſl. Stuarts, two of the freeholders, preferred a complaint to this 
Court, praying to find, that Mr Campbell ought not to have been con- 
tinued upon the roll of . and to ordain him to be expunged 
therefrom. 

The complaint was laid partly upon objections to Mr Campbell's 
titles, and partly upon irregularities ſaid to have been committed in the 
diviſion of the cumulo valuation between the lands alienated and thoſe 
retained by Mr Campbell. To each of theſe, aniwers were made ; and, 
at the ſame time, the competency of the complaint, in the way it has 
been laid, was diſputed. 

Upon this point, pleaded for Shawfield : 

The adjuſtment of the rolls of freeholders is entirely regulated by 
the ſtatute of the 16th of his late Majeſty ; and the powers of this 
Court, which has no radical juriſdiction in that matter, can go no fur- 
ther than the ſtatute has thought proper to carry them. And, from 
the clauſes of the ſtatute which authoriſes complaints to this Court a- 
gainſt the proceedings of a court of freeholders, it is evident that there 
is nothing therein that can ſupport the preſent complaint; on the con- 
trary, it is very clear therefrom, that the preſent claim is altogether in- 
competent and inadmiſſible. 

It is clear, that, when a perſon is put upon the roll of freeholders, 
and when no complaint | is preferred to this Court againſt that inrol- 
ment, within four kalendar months of the meeting of inrolment, that 
he muſt remain on the roll thereafter until an alteration of his circum- 
ſtances is allowed of by the freeholders, as ſufficient for ſtriking him 
off the roll ; and whoever intends to object to him, muſt lodge his ob- 
jection in writing two months before the Michaelmas mecting. 

Two things, therefore, are neceſſary, in order to obtain the expunc- 
tion of a freeholder ſtanding on the roll: In the %% place, that there 
ſhall be a ſufficient objection, ariſing from alteration of circumſtances ; 
24ly, That this objection ſhall be lodged two months before the meet- 
ing.— That the reſpondent has undergone an alteration of circumſtan- 
ces is very true, in fo far as he has given off a ſmall pendicle of his e- | 
ſtate z but it is equally true, that the objection from thence ariſing is a 
very inſufficient one. 240%, No objection at all was lodged previous to 
the meeting, as required by law; and this being the caſe, the reſpon- 
dent, who has ſtood upon the roll ſince 1760, cannot, without a repeal 
of the foreſaid ſtatute, be expunged. 

Anſwered : With reſpe& to the exception taken to the competency 
of the complaint, as having no authority from the ſtatute of the 16th 
of the late King, the queſtion 1s new ; and, though the complainers 
wil! 
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will readily admit that it does not, at firſt ſight, ſeem to fall within 
the expreſs words of the above mentioned ſtatute, the complainers 


contend that the reſpondent is, by his own fact and deed, barred, per- 


| ſonali exceptione, from inſiſting upon this objection to the competency 
of the complaint; and that, even allowing the wrong complained of, 
by continuing the reſpondent upon the roll, upon a reſtricted inſuf- 
ficient qualification not to come within the expreſs letter of the law, 
however obviouſly within the purview thereof, for redreſs of every 
wrong committed by theſe Michaelmas meetings in matters of inrol- 
ment, it is Pars judicis to find, the law comprehends every ſuch caſe 
as the preſent. | | | 

For though the complainers may ſafely admit, that a freeholder, 


ſtanding upon the roll, is under no poſitive obligation, upon his be- 


ing denuded of part of the lands in right of which he ſtood formerly 
inrolled, to apply to the freeholders to reſtrict his inrolment to thoſe 
parts of his original qualification which he ſtill retains, in reſpect that, 
upon ſuch alteration of circumſtances, it is competent to any other 
freeholder, upon objections timeouſly lodged with the ſheriff-clerk, to 
inſiſt that the freeholder inrolled ſhall, in reſpect of the change of cir- 
cumſtances, be ſtruck off ſaid roll, in caſe the lands retained do not a- 
mount to a legal qualification; yet where, as in the preſent caſe, the 
freeholder inrolled, who has aliened -part.of his original qualification, 
does, ex proprio motu, apply to the Michaclmas meeting to have his 
qualification and inrolment reſtricted to the lands reſerved, it is incum- 
bent upon him to ſatisfy the mecting, by proper legal evidence, that 
the lands reſerved are of ſuch extent or valuation as intitles him to con- 
tinue on the roll; and, conſequently, that it muſt be competent to the 


freehelders to judge whether the remainder intitles him tobe continu- 


ed upon the roll or not; and that the ſame rules muſt take place, in 


ſupporting the legality of the reſtricted qualtication, as would have ta- 


ken place in the caſe of a ſplit new inrolment ; that, as ſuppoſing the 
freeholders to have done wrong by ſtriking him off the roll, notwith- 
ſtanding that his reſerved lands amounted to a legal qualification, it 
muſt have been competent for him to have applied to this Court, by 
complaint, for redreſs of that wrong, under the authority of the a- 
bove mentioned ſtatute ; ſo, upon the contrary ſuppoſition of the free- 
holders having ſuſtained the reſtricted qualification, however impro- 
perly, as ſufficient to continue him upon the roll, upon the footing of 
that reſtriction, it muſt be equally competent to the other freeholders 
to ſue for redreſs of that wrong in the ſame ſorm and manner, by 
complaint to the Court, as v-ould have been competent to the frechold- 
er himſelf in the other caſe. If this were not to be allowed, the moſt 

abſurd conſequences would*follow. . 
Replied, in anſwer to the plea that the reſpondent had created a ju- 
riſdiction in the freeholders, by claiming a reſtriction of his original 
title of inrolment: Though a freeholder fhould rife up and diſcover to 
the meeting, that he has denuded himſelf of one half or two thirds of 
his former titles, this will be no ground for turning him de plano off 
the roll, though it will very naturally lead them to inquire whether 
4 X he 
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he has reſerved a ſufficient qualification or not; and if they. find that 
it is inſufficient, they may lodge an objection to him two months be- 
fore next Michaelmas, and then bring his title, in regular . under 


trial. 
The judgment of the Court was as follows : 


The Lords find the reſtricted inrolment in favour of the reſpon- 
6 dent, at Michaelmas laſt, was inept, and not in terms of law ; but, 
in reſpect no objection was lodged upon the alteration of cir- 
« cumſtances, in terms of the act 'of the 16th of the late King, 
they diſmiſs the complaint and aſſoilzie the reſpondent; reſer- 
ving to the complainers ſtill to objec to the reſpondent” s title 
to continue upon the roll, as accords.' 


Act. D. Faculty. Alt. Tay Campbell. Clk. Campbell. 


r | | Augyft 10. 1774. 
CHARLES BOYD, Eig 
Againſt 
General FAMES ABERCROMBY of Glafſoch, 
„ 


Whether it is a good objection to a decree of diviſion of a cumulo valua- 
tion, made by the commiſſt roners of ſupply, that no notice was therein ta- 
ken of a graſſum paid at the commencement of a tack, over and above 
the yearly rent thereby /itpulated ; and which ob jeftion Was Hit ſet 
u incidentally in this Court, as ariſing from inſpection of ſaid tack, 
when produced to aid the pleq of the app. te party "_ a different 
point? | 


R BOYD had got a freehold 18 from the Duke of 
Gordon, in the county of Elgin, conſiſting of the liferent of a 
ſuperiority of certain parts of the barony of Gairtly, lying in the ſaid 
county; and his Grace had given a ſimilar , qualification, upon other 
parts. of the ſaid barony, to Sir Alexander Gordon and William Boyd, 
Eſq; And, as the whole barony of Gairtly ſtood valued in cumuls, 
hence a decree of diviſion was obtained, upon an application by his 


Grace 1 to the commiſſioners of ſupply. | 
The 


„ 
The Meſſ. Boyds, among others, claimed to be inrolled at laſt Mich- 


aelmas; but the freeholders having been of opinion, that the decree of 
diviſion was null, they rejected their claims, whereupon the claimants 
complained to this Court. | 1 ; 

The general objection to the decree of diviſion being over-ruled, 
ſpecial objections to the validity of the diviſion, fo far as reſpects the 
cumulo belonging to the barony of Gairtly, were likewiſe urged ; one 


in particular as applicable to Mr Charles Boyd's qualification, and ari- 
ling from a diſcovery that had been newly made, upon inſpection of 


one of the writs produced in this Court by the complainers themſelves, 
to anſwer a different purpoſe, namely a minute of tack, dated 3oth 
May 1765, granted by William Gordon, as factor for the Duke, to 
George Gordon in Mains of Gairtly, of the Mains of Gairtly and 
lands of Hawkhill, tor nineteen. years from Whitſunday 1765, for 


which poſſeſſion he becomes bound to pay to-the Duke, yearly, the 


{um of 271. 28. 1d. 4-12ths Sterling, and 11 bolls oatmeal. * As alfo, 
* the ſaid George Gordon and his foreſaids are to pay to the Duke of 
Gordon, or his factor, at the term of Whitſunday 1766, the ſum of 
IL. 100 Sterling of graſſum, in confideration of the foreſaid leaſe, 
* and immedlately to grant bill payable for the ſaid ſum, in theſe 
terms. . . 

Objeaed': It appears, from the decree of diviſion, that no notice was 
taken of this large graſſum, which ſtands inconteſtibly proved to have 
been paid for the tack at its commencement, over and above the yearly 
rent thereby ſtipulated; but only a proof brought of the yearly rent 
payable by the tack, without any addition being made thereto on ac- 
count of the graſſum; whereas this graſſum fell to be proportioned up- 
on the whole years of the tack, being in reality a part of the rent or 
value paid by the tenant for the poſſeſſion, as much as what he was 
bound to pay yearly thereaſter ; and, confequently, that the diviſion 
made without regard to it, is moſt unjult and erroneous. 

Anſwered, in the ir? place: If this is a good objection, the tenden- 
cy of it behoved to be not to increaſe, but to diminiſh the complainer's 
valuation. But, 

24%, There is no foundation for the obſervation. 

It would, on the contrary, be extremely irregular and unwarranted, 
to hunt after every gratuity or graſſum which had been paid by a te- 
nant. If, indeed, it appeared, that the old rent had been lowered in 
conſideration of a graſſum, or that the graſſum was extremely exorbi- 
tant, compared with the permanent rent, there might be ſome ſhadow 
for an objection of this kind; but, here, the whole is a graſſum of 
L. 100 for a nineteen years tack, with a rent of about L. 32 Sterling. 
in ſuch a caſe, it would have been very exceptionable, if the commiſ- 
ſioners had paid any regard to any thing except the real permanent 
rent payable by the tenant. In the caſes from the county of Forfar, 
there was ſome argument upon this point in the diviſion of Lord Pan- 


mure's valuation; but the Court paid no regard to the objection, al- 


though much ſtronger in that than in this caſe. And, indeed, unleſs 


there is ſomething very extraordinary in the nature of the graſſum, 


compared with the rent, it would be productive of very great uncer- 
On tainty 


i» 
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tainty and confuſion, if the Court were to pay regard to ſuch caſual 
circumſtances. 


The Court repelled this as well as all the other objections to the 
* decree of diviſion, and ordered the complainers to be put upon 
* the roll. 


Act. Solicior Dundas. Alt. Roe. 


No. CXXXVI. | Nov. 15. 1774. 
FAMES BUCHAHANA N, Dean-of-Guild of Glaſgow, 
Againft 
BUTRIET BELL 
JURIS DICTIO Nor DEan-or-GvilD. 


Whether the deau-of-guild has power to make general regulations for re- 
moving what, though not. ſtrictly a nuiſance, may be acemed a deformi- 
55 and * d:ſcommadious to the inhabitants and the — in gene- 


ANY of the inhabitants of Glaſgow had a practice of fixing 

large ſhades, or water-barges, on the fronts of their houſes, in 
order to convey the water from them. It was repreſented to the dean- 
of-guild, That theſe water-barges were exceedingly prejudicial : that 
not only they were ugly to the eye, and hurt the regularity and beau- 
ty of the ſtreets, but, by projecting conſiderably beyond the houſes, 
they encroached upon the ſtreet, and rendered it in ſome places very 
narrow ; that, beſides, they collected the water which fell upon the 
tops of the houſes, and threw it out upon the ſtreets, by which means 
the ſtreets were often covered with water, and the rain, ſo collected in 
theſe water-barges, was poured upon the inhabitants, as my: paſled a- 
long the ſtreets. 

This matter being inquired into by the dean-of-guild court, in April 
1773, the court ordered all theſe water-barges to be taken down againſt 
the 1it of May; and this order, being publiſhed in the Glaſgow newſ- 
Papers, was generally complied with. 

Patrick Bell, however, proprietor of a houſe in the Gallowgate of 
Glaſgow, proving refractory, he was called before the court to anſwer 


For his contempt of ſaid order; and he having appeared, and his tenc- 
ment 


(4 


ment being viſited and inſpected by the dean-of-gnild and his brethren' 
they ordained Bell, betwixt and a certain day, to remove and take 
down his water-barge. But inſtead of complying with this order, he 
brought the matter before the Court by a ſuſpenſion. 

Pleaded for the charger: In the preſent caſe, the order of the dean- 
_ of-guild court was indiſputably competent; for that, by law, the care 
of the police within borough, the regulation of public buiidings, and 
of every thing wiuch can incommode, obſtruct, or eneroach upon the 
public ſtreets, properly belongs to this magiſtrate ; and as the ulage of 
thoſe barges was attended with no real utility, but was exceedingly 
hurtful to the police ef the borough, and was a real nuiſance, and 2s 


7 


ſuch univerially complained of, it was the duty of the dean-of-2niid 
10 put an end to it, and enforce their own authority, when brought 
in queſtion by an individual merely from humour. 

In point of fact the ſuſpender ſet forth, That, baving lately cauſed 
the dimenſions of his barge to be meaſured by two tradeſmen of cha- 
racter, from whot2 report it appears, that the breadth or projection 
thereof, from the ſide-wall of the tenement, is only two feet nine 
inches; that, beſides, the ſtair of the tenement projects farther out to- 
wards the ſtreet than the barge, and receives the rain-wather waich fails 
from it, ſo that it is clear the inconvenience which inhabitants and paſ- 
ſengers are ſaid to ſuffer, are imaginary, and only aſſumed in order to at- 
ford ſome excule for the proceedings of the dean-of-guild : And argned, 

The dean-of-guild is no doubt impowered by law to take cognizance 
in queſtions relating to the police of the borough ; but, in doing ſo, he 


is bound, like all other judges, to decide according to the rules of the law, 


and not to be led away by his own private ideas of utility or expedi- 
ency. Both the houſe and barge in queſtion were erected in the year 
1734 ; and, fince that time, the barge has ſubſiſted in its preſent form 
till the month of April 1773; and among the inhabitants of Glaſgow, 
the practice of having ſuch barges has been general and immemorial. 


But, ſuppoſing the water-barge in queſtion to be of ever ſo late an e- 


rection, how does it appear that the ſame is a public nuiſance or treſ- 
paſs againſt the public, for a perſon to attempt protecting his ſhop 
from the rain-water, without doing the leaſt hurt or injury to the pu- 
blic. | | 

The Court were of opinion, 1/, That this was a caſe in which there* 


were no termini habiles for a plea of preſcription, ſuppoſing the water- 


barge had, by toleration or the negligence of the magiſtrate, ſtood even 
for forty years, which was not the fact. 240%, That although deans- 
of-guild can make no arbitrary regulations, tending to deprive a per- 
ſon of his property, yet they have certainly diſcretionary powers in the 
matters of police, and particularly ne opere manufatto aut aliquo immiſſo 
urbs deformetur ; and the regulation in queſtion fell within thoſe pow- 
ers, in, the exerciſe of which that uſeful magiſtrate ought to be ſup- 
ported; and, 3aly, That, even from the ſuſpender's own account 
of the matter, it was humourſome in him ſtriving to keep up what 
in reality is of no benefit to him; which was alſo confirmed by one 


1 c of 
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of the judges, who had, when on the circuit, inſpected the . 
long with his colleague. 


The Court © found the letters orderly Ro 


Act. N. Crag. Alt. Blair. Clerk, Campbell. 
No. CXXXVIL VW). 16. 774 


HU OH GO Do 
Againſt | 


FAMEs LORD FORBES, and 8 FORBES 
of Brux. 


REAL and P ER SONATL. 


Whether a tack of ſervices preftable by tenants, is clothed" with poſſef- 
fon, is an Meclual right againſt ſingular ſucceſſors in the lande? 


N 1755, the lady-dowager of Forbes, who then liferented the whole 
eſtate of Forbes, ſet to Hugh Gordon, during her life, the Mains 
of Caſtle-Forbes, with the houſes, yards, and haill righteous privi- 
© leges thereof, and ſervices, as preſently annexed thereto, and poſſeſſ- 
© ed by Robert Milner tackſman thereof.” 

Theſe ſervices, deſcribed in the foregoing tack, by a general refer- 
ence to the poſſeſhon had by Robert Milner, conſiſting of the ſervices 
of ſixty men yearly, one day to the fold-dike, forty-two hooks in 
harveſt, twenty-eight men for gleaning corn, forty-two for dunging 
the lands, fourteen for harrowing, and eighty-four horſes for harrow- 
ing and dunging corn. 

Lady Forbes having acquired the property of the eſtate of Forbes, it 
was purchaſed from her by Dr. Gregory, who fold it out in different 
parcels. In particular, ſeveral farms in the pariſh of Forbes were 
bought by Lord Forbes, and two farms in a different pariſh by Mr. 
Forbes of Brux; and the Mains of Forbes, the purſuer's farm, became 
the property of another purchaſer. 

By the diſpoſitions granted to them, the defenders were taken bound, 
in the uſual way, to maintain the ſubſiſting tacks upon the different 


farms which they had reſpectively purchaſed. 
By 
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. 


ſome of the farms bought by the defenders were bound to perform the 
ſervices above mentioned to the Mains of Caſtle-Forbes during all the 
years of their different tacks ; and, accordingly, while theſe tacks ſub- 
ſiſted, theſe ſervices were regularly performed by the tenants ; but, 
when Lord Forbes, and Mr Forbes of Brux were entering into new 


leaſes, to take place upon the termination of the former, they conſider- 
ed themſelves as laid under no obligation, by the diſpoſitions, to take 
their new tenants bound to perform thoſe ſervices, and accordingly re- 
ſolved to diſcontinue them. 


Hugh Gordon thereupon brought the preſent action againſt Lady 


Dowager Forbes and the defenders, concluding that they ſhould be 
ordained, by decree of this Court, to cauſe their tenants perform the 
ſervices libelled during the currency of the purſuer's leaſe ; that is, 
during the lifetime of the Lady Forbes, the granter ; or otherwiſe 
ſhall be accountable for the yearly value thereof. 


The Lord Ordinary decerned againſt Lady Forbes, in terms of the 


libel, in which ſhe acquieſced. 


As to the other defenders, p/caded for the purſuers: When a perſon 


purchaſes land, there are two things which he is bound to inquire a- 


bout; /, The heritable infeftments thereon, which are notified by 
the public records; and, 24/y, How far the fame are affected or bur- 


 dened in any ſhape, by ſubliſting tacks clothed with poſſeſſion, which 


poſſeſſion, being a fact of public notoriety, may be eaſily known to any 


_ Purchaſer who gives himſelf the trouble to make the proper inquiries. 


The purſuer, indeed, is informed, that the -defenders were well ac- 


quainted with the particulars of his leaſe at the time of their purchaſe; _ 


and if, with their eyes open, they bought lands ſubject to a tack of cer- 
tain ſervices, whereof the tackſman was in poſſeſſion at the very time 
when they made the purchaſe, they ſurely can have no right to com- 


plain that the tack ſhould be made effectual againſt them, as they muſt 
be underſtood to have made the bargain, and to have ſettled the price, 
with a view to that incumbrance. The defenders themſelves, indeed, 
' ſeem to give up the point, when they admit that the ſervices in quet- 


4 


By the tacks which ſubſiſted at the time of the fale, the tenants -of 


tion were exigible from the tenants during the currency of the tacks, 


which exiſted at the time of the ſale. 

2dly, As the purſuer's leaſe from Lady Forbes undoubtedlycompre- 
hends the ſervices in queſtion, and as ſhe mull, in all evente, be bound 
N warrant theſe ſervices to him during the currency ef his tack, this, 
of itſelf, affords a ſolid anſwer to the defender's plea. It is a rule, efta- 


bliſhed in law, that, except in the caſe of latent bm dens, which were 


unknown at the time of the bargam, a purchaſer 1s. not at liberty to 


inſiſt in any ground of challenge, which will infer a claim-et:warran- 


dice againſt his author. A perſon who buys a ſubject is underſtand to 


accept of it, tantum et tale, as it ſtood in the perſon of the ſeller, ſubject 
to all the burdens and defects which were known to him at the time. 


Anſwered : The act 1499 directs, that tacks ſhall be good againſt ſin- 


- gular ſucceſſors for the whole endurance, and at the rent for which 
they were taken. The meaning of this law, that a purchaſer cannot 
turn out the tenants, but muſt allow them to poſſeſs their farms upon 


the 
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the conditions contained in their tacks. The preſent caſe is excecedinge 
ly different, becauſe the ſervices in queſtion are not {tipulations in fa- 
vours of the tenants, upon the farms purchaſed by the defenders, but, 
on the contrary, are heavy burdens impoſed on them in favours of a 
ſtranger, and from which they would be happy to be relieved ; and 
this queſtion, therefore, falls to be determined by very different prin- 

ciples. | | | 
gow A purchaſer muſt not involve his author in warrandice to the 
tenants of the farms fold to him, in matters that are rather contained 
in tacks, or underſtood in law; but he has certainly nothing to do 
with regard to the ſeller's obligations or warrandice, with the tenant 
of a farm he has not purchaſed, no more than with any obligation he 
may lie under to any other extraneous perſon. Lady Forbes is no 
doubt liable in warrandice to the purſuer; and ſhe has ſumitted to it, 
as ſhe has not defended herſelf againſt this action; and, as he is ſafe, 
there can be no occaſion for his inſiſting againſt the defenders They 
ſaw, by the tacks of the farms they had purchaſed, that their tenants 
were bound to perform the ſervices in queſtion during the currency of 
their leaſe, and they have ſubmitted to that heavy burden. They had 
no occaſion to make any inquiries about the puriter's tack, or what 
bargain might ſubſiſt between him and Lady Forbes. The continu- 
ance of theſe burdens upon the farms they purchaſed, during Lady 
Forbes” life, was a latent burden quoad them; and, as that lady did 
not think it expedient to entail theſe oppreſſive ſervices upon the farms 
ſhe was to ſell, it is clear the defenders muſt be aſſoilzied from this 
proceſs, leaving it to the purſuer to obtain relief from her Ladyſhip's 
warrandice, which is indiſputably good, and for which he has already 


obtained decree. 
The Lords ſuſtained the defence and aſſoilzied the defenders? 


AR. Blair. Alt. P. Murray. Clk. Roſs. 


No. CXXXVIII. NM. — 1774. 
BROWN TU L E, and COMPANY, 
0 
of ND REH DONALD, and others. 
: 1 I—0or EXTENT. 


A quo tempore are nomina debitorum bound, in virtue of a Writ of ex- 
tent ? 


IN a competition between the .above-named parties, the deciſion of 
which depended upon the queſtion in the prefixed ſummary, the 
Court pronounced the judgment following: 


In reſpect that, from the opinion produced by Brown, Yule, and 
Companp, it appears to be the law of England, that debts due 
* to the King's debtors are bound by a writ of extent from the 
day of inquiſition only; in which opinion Meſſ. Donald, &c. 
have acquieſced, by having produced no opinion to the contra- 
ry; therefore prefer Brown, Yule, and Company,“ &c. 


8 ny 


Clerk, Tart. 


Nota. The opinion alluded to was that of Mr Maddocks, an eminent 
Engliſh counſel ; and, though ſome of the judges expreſſed their no- 
tion of the merits to be rather in favour of the oppoſite fide, yet, as 
being an Engliſh opinion in a matter of Engliſh law, it was agreed to 
follow the ſame, and to lay the judgment upon that ſpecial ground. 


42 | | | Na. 
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No. [CXXXIX) Nov. 22. 1774. 
FEAN SMELL O M E, Supplicant. 
ADJ UDI CATION. 


The omiſſion to record abbreviates within the ſixty 8 in terms of the 
regulations, ſupplied by .a warrant of Court, aulhoriſing them til! 


to be recorded. 


HE petitioner ſet forth, that, upon the 29th of June laſt, ſhe ob- 
tained-decree of adjudication before this Court, againſt Thomas 
Beveridge, only ſon of the deceaſed Alexander Beveridge writer in 
Dundee: That the foreſaid decree of adjudication was duly ſigned and 
extracted, and two abbreviates thereof were alſo ſigned by Lord Pit- 

four, Ordinary, who pronounced the.ſame ; but, by the inadvertency 
of the petitioner's doer, the abbreviate of ſaid decree was not. recordell 
within the ſixty days appointed by Regulations 1695, art. 24. by 
which omiſſion the petitioner's diligence is in ſo far incomplete; and, 
therefore, praying the Court to grant warrant for recording the abbre- 
viate of ſaid decree of adjudication, conform to the practice in ſimilar 


caſes. 
The Lords granted warrant accordingly.” 


_AQ.-C, Boſwell, 


No. 


A. * 


No. CXL. 1 Nov. 49. 1774 
ROBERT ARMOU R, 
Againf | 
Doctor FO ZN GIBS ON. 


8.0 


"Whether a partner in a private company, who has renounced his ſhare 
from the expiration of a term fixed by the contract, when any of the 
artners had an option ſo to do, can be ſubjefted for debts contracted 
under the firm aſſumed at their commencement, after he had ceaſed to be 


_ apartner ? : 


RMOUR, a merchant in Glaſgow, being creditor to the compa- 
| ny of Bell and Gibſon, merchants in Glaſgow, in two bills, 
dated in 1772, for goods furniſhed to that company, he raiſed horning 
on theſe bills, and charged Dr. Gibſon, as a partner of the ſaid com- 
pany, for payment; who thereupon obtained a ſuſpenſion. | 
The Doctor ſet forth, That a young man, named Thomas Bell, and 
John Gibſon, the Doctor's ſon, having been both bred up in the mer- 
chant buſineſs in the town of Glaigow, a ſcheme was projected, in the 
| year 1766, for their carrying on, in company, the buſineis of a cloth- 
ſhop in that city; that the Doctor, being then a phyſician reſiding in 
Glaſgow, and his ſon being under age, propoſed to take a ſmall ſhare 
in the concern, in order that he might have it in his power to examine 
into their books, and controul their management, when amiſs. Ac- 
cordingly, in June 1766, a contract was entered into, with the advice 
and conſent of both their fathers, by which Thomas Bell was to have 
three- ſixths, John Gibſon, junior, two-ſixths, and Dr. Gibſon onc-ſixth 
in the concern. "The ſtock of the company was to be L. 400, and the 
copartnery was to ſubſiſt tor ſeven years from 26th May 1766; but, 
if any of the partners think proper, he ſhall be at liberty to withdraw 
from the concern at the end of the firſt three years allenarly ; he al- 
ways giving notice of his intention ſo to do, to the other parties, fix 
months before his withdrawing, by a notary and witnefles. That, in 
_ conſequence of this contract, the trade was carried on under the firm 
of Bell and Gibſon, without the addition of Company, or appearance of 
any other perſon being concerned, the two young men themſelves ma- 


vaging the whole buſineſs ; which having proved ſucceſsful, __ the 
Doctor 


( 368 ) 


Doctor having attained his end, in bringing it to a proper bearing, and 
thinking that the two young men themſelves might be truſted, with- 
Out having any check upon them, fo he wanted to withdraw, at leaſt 
at the expiration of the three years, when any of the e had it 
it in their power ſo to do. 

Accordingly, that this was intimated to the company, to which they 
agreed; and, on the 27th July 1708, a minute was entered in the 
contpany-books, which proceeds ai the recital of that intimation 
having” been made, and allows the Doctor to make over his ſhare in 
the concern to John Gibſon Junor ; and, on the 11th May 1769, the 
Dogor renounced his intereſt in the company; and the tranſaction was 
cloſed by another minute entered in the companys book's of that date, 
from which period the Doctor had no further concern in it. In June 
1771, he left Glaſgow, and foon thereatter went and reſided in Lon- 
don. The trade was carried on for above four years after the Doctor's 
leaving the company, by the remaining two partners; but at laſt, their 
affaits havi ing gone into diſorder, they were obliged to ſtop. 

The reaſon 4 ſuſpenſion, therefore, ed on by the Doctor, was, 
that he had renounced his intercſt in the-company in May 1769; that, 
from that time, he had ceaſed to be a partner; and that, therefore, be 
could not be made liable for the debts charged fer, which were con- 
tracted more than three years after he had no concern with the com- 
Pany! 

1 hated f ior the charger : It 1s ed 1 Dr Sibſon, that he was 
a partner of this company, which uſed the firm of Bell and Gibfon, at 
its commenceinent in 1706, That he was ſo, was well known all o- 
ver the town of Glaſgow ; and lis concern induced people to truſt the 
compony, which otherwiſe they would not have done. If the Dottar 
did 1 in 1769, no notification was made, in any ſhape, of his 
having done ſo, either by circular letters, or by advertiſing in the 
newſgapers ; ; Sal. the ſame firm was a, after his alledged with- 
Graw ing, as before; ſo that the public had ah ſame reaſon for truſt- 
ng this company as formerly. $0 ſtanding the caſe, the DoQor ought 
to be ſubjected in payment of the bills in queition, though poſterior in 
date to his withdrawing. | 

The charger does not mean to alledge any fraud againſt Dr Gibſon, 
or his partners. He puts his cauſe upon this general principle, that a 
perſon who has been once a partner muſt continue bound to thoſe who 
contracted with the company, even after he has renounced and with- 
drawn, in conſequence of a private agreement between the parties, un- 

leſs his renunciation or withdrawing had been notified. It is evident, 
that though there has been no fraud in this cafe, yet, if judgment goes 
for the Doctor, it will make way for numberleis frauds, 

Anſwered: Perſonal creditors have in reality no other ſecurity to re- 
ly upon than the good faith and credit of the perſon with whom he 
does contract : And the rule in law, in ſuch caſes, muſt apply, that 
1711. 2 ſgue debet ſcire condittonem ejus cum quo contrahit. 

It is an eſtabliſhed principle in the law of Scotland, that perſonal 
rights are affected by every perſonal deed, however latent; and, agree- 


ably thereto, was the decifion given very lately i in the queſtion between 
Annan 


( 369) 


Annan and Colquhoun and Mrs Scot, relative to a ſhare held by] ames 
Scot in the Leith Roperie Company. 
The ſuſpender at no time ever acted openly as a partner; and it is 


believed, that it was only known by a few that he had an intereſt or 


concern in the Company. But the contract of copartnery was no doubt 
available to ſubject him to all the debts of the company, even although 
his concern was unknown to the creditors with whom the company 
contracted ; and if a latent contract, remained in the partner's own 
hands, publiſhed in no record, nor in any other form, was ſufficient 
to ſubject the ſuſpender to the whole debts of the company, while he 
remained a partner, his renunciation, accepted of by the company, 
and entered in the books of the company, and to which every perſon 
has as much acceſs as to the contract, muſt, upon the moſt eſtabliſhed 
principles of the law of Scotland, be available to relieve the ſuſpender 
of all debts that were contracted by the company ſubſequent to his cea- 
{ing to be a partner. LZa/tly, there was not the leaſt occaſion for alter- 
ing the firm. The firm which was aſſumed at the beginning, and was 
all along continued to be uſed, was moſt properly applicable to the 
two acting partners, and to none elſe. | | 


The Court adhered to.the Lord Ordinary's interiocutor, © ſuſpending 
+ the letters ſimpliciter. 


AR. Maclaurin. | Alt. Macqueen. Clerk, Roſs. 


Ko. CXLI. Nov. 29. 1774. 
Major KR 4 L PADUND A.S, 
Againſt 
WI L LTA M NM URRAY of Touchadam, and others. 
THT4 Ero PURSUE. 


"Whether a very remote ſubſtitute in a tailzie is entitled at common law, 
to purſue a declarator of irritancy againſt the heir in poſſeſſion ?—Whe- 


ther it is neceſſary that the other heirs of entail ſhould be called into 


the proceſs ? 
K HE. defender Mr Murray had made up titles to his father's eſtate, 


in the county of Stirling, upon a tailzie which he had made, 


ibitive, irritant, and reſolutive clauſes, 


in 1756, under a variety of proh 
= SA by 


{#5 


1 


b a charter of reſignation under the great ſeal, and infeftmont follow 
ing thereon, anno 1759. 

Mr Murray, with a view of ſupporting his nolitica intereſt in the 
county of Stirling, having lately (as other heirs of entail had done be- 
fore him) conferred nine ſeveral liferent freehold qualifications over his 
eſtate, upon the other defenders in this proceſs, Major Dundas (who, 
it ſeems, was in a different intereſt) as one of the ſubſtitute heirs - of 
tailzie under the ſettlement of that eſtate, executed by the late Touch- 
adam, brought an action, concluding to have it found and declared, as 
againſt Mr Murray of Touchadam himſelf, that, by ſo doing, he has 
irritated and forfeited. his right to that wok eſtate, which thereby ac- 
creſces and devolves to the next heir of entail, free and diſburdened of 
any of theſe liferents ; and againit the other defenders, the grantees of 
theſe freehold-qualifications, for having the ſame reduced and declared 
null and void, and to be no effectual burden upon ſaid eſtate. 

It was objected for the defenders, Imo, That the purſuer had no title 
to carry on this action; and, 240, Suppoſing him to have ſuch a title, 
'tke action could not proceed until all the heirs of entail that are now 
alive were called and brought into the held, 

Upon the „it of theſe points, pleaded for the defenders : That no 
action can be maintained, unleſs the purſuer of it can ſhow that he has 
both an intereſt and a title to carry it on: Now, this purſuer cannot 
poſſibly ſhow that he has either the one or the other. 

With regard to his having an intereſt, in the e place, as, before 
the ſucceſſion can open to this purſuer, no leſs than twenty-five ſubſti- 
tutes ſpecially named, and their heirs, muſt fail, it is at leaſt morally 
impoſſible that any one of the liferent rights now ſought to be ſet a- 
ſide, can be in exiſtence when that event ſhall take ace, if ever it 
take place at all. 

With regard to the purſuer's title : 68 competent it might be 
to the next heir in ſucceſſien to inſiſt in an action for irritating the 
right of the heir in poſſeſſion, on account of his granting the deeds in 
queſtion, and to maintain a declarator of contravention againſt him, 
this purſuer, who is ſo remote a ſubſtitute, can have no title to inſiſt 
in ſuch action. The act of Parliament 1685 authoriſes the next heir 
of tailzie alone to inſiſt in a declarator of contravention. Again, the 
purſuer's title, inſtead of being aided by the terms of the entail, ſeems 
rather to be thereby totally excluded in the preſent caſe. And, in ſup- 

ort of his common-law title, the purſuer 1s obliged to reſort to the 
plea of his having an jntereſt; but it has already been ſhown, that he 
has none in the preſent caſe. | 

Upon the ſecond point: The neceſſity of what is here required is ap- 
parent from this ſingle conſi deration, that no decree, to be pronounced 
in the defender's favour in the preſent action, will have the effect of a 
res judicata againſt any one of the heirs of entail but the purſuer him- 
felt. The entail mentions all the ſubſtitutes by name, and the purſuer 
can be under no difficulty of calling them into the field; at leaſt, all 
further procedure in this action ought to be ſiſted until the defender 


Mr Murray ſhall have time to raife a declarator at his inſtance againſt 
- theſe 


n 


tkeſe heirs, for having it found and declared that he had power to 
grant the deeds in queſtion, and that, by doing ſo, he did not incur a 
contravention of the entail. | 
Anſwered, upon the r point: Every heir of entail, without di- 
ſtinction, whether near, or remote, is a creditor to all the former heirs 
of entail, to compel a ſtrict obſervance of the ſeveral conditions therein 
contained. There is an immediate right veſted im them, though it can- 
not operate cum ęectu till the ſucceſſion opens to them. Remoter 
Heirs of tailzie are entitled to ſue for and compel regiſtration of the en- 
tail, to oblige the heir firſt in fucceſſion to eſtabliſh his titles upon the 
footing of the entail, and to ingroſs therein all the prohibitive, irritant, 
and refolutive clauſes, as the only effectual ſecurity againſt aliening or 
burdening. His being near, or at a greater diſtance, in the line of 
ſucceſſion, may render it more or lefs probable that the eſtate will de- 
volve to him for many generations to come, if ever; but the mere poſ- 
ſibility gives him both a title and an intereſt; and the maker of rhe 
entail did-undoubtedly conſider itn that light, when he placed him i 
the line of ſucceſſion, and ſeveral others behind kim. 
It was nowile eſſential or neceſſary, that the deed of entail ſhould 
ſpecify to whom the right of action-ſhould acrue, upon the irritancy 
committed by the heir in poſſeſſion ; erat de jure, if nothing to the 
contrary was provided. Where there is a right, there muſt be an action 
to make it effectual; and, wherever there is a wrong, there muſt be 
a remedy. Every heir of entail has an intereſt, common with the 
whole heirs of entail, that the eſtate ſhould be relieved of every bur- 
den impoſed upon the fame, not authoriſed by the taiizie;; and he has 
an intereſt peculiar to himſelf, that, by declaring the frritancy againſt 
the contravener, he takes him out of the line, and brings the eſtate 
one degree nearer to himſelf. | 
One of the conditions of the entail is againſt -altering the courfe of 
ſucceſſion. The heir in poſſeſſion colluding with the heir next in or- 
der, makes a total change in the courſe of ſucceſſion. If the remote: 
heirs are not intitled to challenge the fame, or declare the irritancy, 
there is an end of the tailzie, and an independent title ſet up, which, if 
not effectual 2b initio, may be a good title of preſcription to cut off the 
right of the remoter heirs, while, at the ſame time, their hands are 
bound up from interrupting the preſcription. This is a ſyſtem adverſe 
to every principle of law, juſtice, or reaſon. . 


Next, the abſurdity of the' ſecond branch of the defence muſt be 65. 


vious. The eftate veſts in that perſon, who, in the character of heir, 
poſſeſſes the ſame; he is the legal repreſentative of the whole heirs ; 
in matters reſpecting their common intereſt, he is intitled to defend the 
eſtate againſt every invaſion; and any judgment for or againſt him 
will operate in favour of or xgainſt all the after heirs when they come 
to ſucceed. If the defender ſhall prevail, in having it found that he is 
at liberty to grant liferents, as burdens upon this eſtate, the benefit of 
that judgment will acrue to the after heirs of tailzie, if they ſhall be 
diſpoſed to follow the defender's example; and, on the other hand, if 

Eby judgment 


„ 


judgment goes againſt him, no after heir of entail will dare to attempt 
the impoſition of ſuch burdens upon the eſtate in time coming. 


The Court © ſuſtained the purſuer's title, and found there was no 
neceſſity to call any other parties.” 


Act. Dear of Faculy et alli. Alt. Solicitor General Dundas, Wight, Clk. Tar. 


No. CXLII. Nov. 29. 1774. 


WILLIAM MACKIE, 


_ .Aganit 


PER, — Ld Yor am. pg Ltd —k. = 


FOHN MD ON AL, and others. 


V 

COMPENSATION AN DP RETENTION. 1 

| | tl 

Whether, in an aclion for payment of copartnery-debts, due from one cht. 5 
pany to another, compenſation or retention is pleadable cn account of on 
debts owing by the company ſuing to a partner in the company ſued ? « 
ACKIE, as factor appointed by the Court upon the ſequeſtrated a 

eſtate of Ebenezer M Culloch and Company, brought a a0 

tion againſt John MDowal merchant in Glaſgow, as an individual, for 10 

payment of the balance of an accompt current with M*<Culloch and he 

Company; and againſt William Donald and Company merchants in On 

Greenock, and Donald and M<Dowal merchants in Glaſgow, for pay- NO 

ment of the price of goods furniſhed by M*Culloch and Company to th 


theſe companies reſpectively; in which he obtained decree for the ſum 
due by each of them ; and upon this decree they were charged. 
Mr M*<Dowal being a partner in the two companies above named, 
a ſuſpenſion of the charge was brought in their names and in his 
own, founding chiefly upon Mr M<Dowal's right to retain not only 
the ſum due by himſelf to M*Culloch and Company, but alſo the ſums 
due by William Donald and Company, and Donald and M*Dowal, of 
both which companies he was a partner, until he ſhould be fully paid 
and relieved of an engagement which he and Alexander Gray writer 
to the ſignet were under for Ebenezer M Culloch and Company, in a 
etter of guarantee to Malcom Hamilton and Company, merchants in 
London, for L. 5000 Sterling, as well as part of the debt due by Eben- 


zer M<Culloch and Company to himſelf. 
| Objefted 


Objefed for the factor: It is admitted that neither William Donald 


and Company, nor Donald and M*Dowal, have any defence againſt 
payment, in their own names, or on their own accounts; but a defence 
is raiſed up in the name, or on the account of one of their partners, 
Mr M<Dowal, as an individual, upon a tranſaction with which theſe 
companies have no manner of concern; which cannot be ſuſtained in 


law. | | 
Retention, as well as compenſation, does certainly require that the 


ſame perſon ſhould be both debtor and creditor. One party can nei- 
ther plead compenſation nor retention for another party's debt. Mr 
Mꝰowal is not the ſame party with Donald and M*Dowal, nor with 
William Donald and Company, though he may be an individual in 
theſe companies. The charge is not againſt him, but againſt the com- 


panies, and the fum charged for will be paid not by him, but out of 


the company-funds, which are not in his poſſeſſion, but in the poſſeſ- 
{ion of the company; and, therefore, he cannot plead compenſation or 
retention againſt payment of their debts ; and as little can theſe com- 
panics plead compenſation or retention in his name, when they them- 
lelves have no ground of compenſation. This point received a ſolemn 
deciſion laſt ſeſſion, in the caſe of Galdie againſt Gray, (June 16.) 
which renders more argument upon the general point unneceſſary in 
the preſent caſe. | | 
More eſpecially would this plea of retention be dangerous where 
the company-creditor is bankrupt ; for there it is evident that the ſole 
effect and intention of it is to give a preference to every individual of 
the company-debtor who may happen, privato nomine, to be creditor 


to the bankrupt. 


Laſtly : Neither is there room for a plea, that Mr MDowal ought 


at leaſt to be entitled to retain what effeirs to his ſhare of intereſt in 


the companies, becauſe each partner of a company is liable, in ſolidum, 


for all the debts of the company, and that theſe companies might have 
happened to be bankrupt. The two companies in queſtion are going 
on, and they will fall to make payment out of the company's funds, 
not out of the eſtate of Mr M Dowal; and what preciſe amount of 
the company's effects may in the end belong to Mr MDowal, it is im- 
poſſible to aſcertain till the company itſelf is diſſolved. 


The Court, by two conſecutive interlocutors, © adhered to the Lord 
* Ordinary's, which had found, That the ſuſpenders Donald and 
Company merchants in Greenock, and Donald and MDowal 
© merchants in Glaſgow, cannot plead compenſation or retention 
aof the ſums due to them by Ebenezer M*<Culloch and Company, 
on account of any debt which Ebenezer M*Culloch and Com- 
© pany may be due the ſuſpender John M*Dowal, or which the 

ſaid Ebenezer M<Culloch may be due to him; and, therefore, 

repels the reaſons of ſuſpenſion pleaded for the reſpective com- 
panies, and found the letters orderly proceeded againſt them.“ 


„ 


Act. IJlay Campbell, Alt. Wight. | Clerk, Tail. 
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"No. CXLII. Dec. 15. 1774. 


IAM ES T ELFE R. 
Againſt 

4 MES MMU I R, and . 

CAU TI O N—jvnicto 116 71. 


E Import of an obligation granted by caulioners for a perſon, when es 
hended, as in meditatione fugæ. 


ELFER having preſent occafion for the advance of ſome money, 
in the month of February 177 3, wrote upon that head to John 
Muir, then writer in Edinburgh; and, in anfwer to his letter, ſent him 
his acceptance for L. 20 Sterling, relying upon his promiſe to remit 
him the money immediately. 
Telfer finding himſelf tricked by Muir, who had indorſed the bill to 
a connection of his own for value, of which 'Telfer was adviſed when 
the bill fell due, and threatened with diligence ; and being apprehen- 
ſive that Muir was about to withdraw himſelf from this country, to 
which he made oath accordingly, a warrant was granted, upon his ap- 
plication, for apprehending and bringing Muir before the ſheriff of the 
county; and, upon adviſing a declaration emitted by him, warrant 
was granted to impriſon Muir within the tolbooth of Lanerk, therein 
to remain until he find caution to anſwer Telfer's petition ; upon 
which a bond was granted by James Muir, his father, and two other 
perſons, whereby © they bound themſelves conjunctly and ſeverally, 
| © that the ſaid John Muir ſhall appear and anſwer to any action to be 
brought againſt him by Telfer, within ſix months after the date 
© hereof, for and on account of the bill mentioned in the petition 
6 1 the warrant proceeded ; or, in default thereof, or of the ſaid 
ohn Muir's leaving the country, we bind us to make payment to the 
bs lad James Telfer of the ſum or ſums to be concluded for in the fore- 
© ſaid action; and we declare that a ſummons given to the ſaid John 
Muir, at the ſheriff-clerk's office of Lanerk, ſhall be held as a ſum- 
* mons given him perſonally ; conſenting to the regiſtration hereof,” 
Kc. In conſequence of which bond, Muir was ſet at liberty; but ha- 
-ving allowed diligence to be uſed on the bill againſt Telfer, who was 
thereupon carrried tc priſon, and obliged to make payment of the ſums 
therein contained to the indorſee from Muir, Telfer brought an action 
againſt 


my W vs 


_ cree being pronounced againſt him, the caution in ſuch caſes would be 
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againſt Muir and his cautioners, concluding that Muir ought to be de- 
cerned to make payment to the purſuer of the foreſaid ſum of L. 20 
Sterling, contained in the bill above mentioned, and of the legal inte- 
zeſt thereof, &c.; and, in default of the ſaid John Muir his appearing 
perſonally and anſwering to this action, or of his continuing to appear 
-perſonally, and anſwering thereto till the final concluſion of the ſame, 
the {aid James Muir, &c. ought to be decerned, conjunctly and ſeve- 
rally, to make payment to the purſuer of the ſeveral ſums of money 
concluded for by the ſaid John Muir, in terms of their bond of cau- 
tion. | 


The Lord Ordinary decerned againſt John Muir; but, in reſpect 
© that John Muir has not left the country, and appears to this action, 


and that the bond of caution is only yνi'cio iti, aſſoilzied the cau- 
tioners; but ſuperſeded the extract of this decree of abſolvitor of the 
cautioners ; and, at the ſame time, allowed the decree againſt John 
Muir to be extracted. 

'Telfer accordingly extracted the decree againſt John Muir, and raiſ- 
ed ultimate diligence thereon ; but Muir having kept out of the way, 
whereby that diligence had been attended with no effect, the purſuer 
again applied to the Lord Ordinary for a decree againſt the cautioners, 
which having been refuted, Telfer brought the cauſe under the review 
of the Court, and | 

Pleaded : "That, even taking the bond in queſtion to be no more 
than a cautionary obligation ydicio /i/tt,, yet ſtill the granters of that 
bond muſt be liable in payment of the debt, in reſpect Muir did not 
ſiſt himſelf in ſuch a manner as to give the purſuer an opportunity of 


ſecuring his perſon, upon his recovering a decree againſt him. 


It is not many years ago that a queition. occurred, whether a foreign- 
er, found in this country, was not bound to find caution iudicatum fol- 
vi, as well as ſudicio ſiſti; and though the Court, in that cafe, deter- 
mined that the foreigner was not obliged to find caution faclicatum /ol- 
v, but only judicio ſiſti, yet, both from the reaſoning on the Bench, 


and from the interlocutor pronounced, it appears evident, that the cau- 
tion ſudicio ſi was underſtood to import, that the perion for whom _ 


ſuch caution was interpoſed ſhould remain ſubject to the attachment of 
the purſuer, at leaſt till judgment was given againſt him. Vide Rac 
againſt Bellamy, June 21. 1763.—lt necefſarily follows, that ſack cau- 
tion muſt be equally broad when granted for the relief of a native of 
this country, who is apprehended for debt in conſequence ct an oatil 
made by the creditor, that he believes him to be 2 meattatione fi gar; 
for if ſuch cautioners were relieved, upon the debtor's appearing by 
his procurator in defence of the action brought againſt him, without 
making any perſonal appearance, to enable the creditor to apply to 
the judge, before whom the action is brought, to ſecure him upon me 
perfectly nugatory. | | 

But, 24, The terms of the bond which has been granted in this 
particular caſe, and which ſets forth the grounds and tendency of th- 
Purſuer's application, and whole procedure, mult be ſufficient to ſuhject 


the granters thereof in payment of the ſums in which John Muir, for 


Whem 
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whom they interpoſed their ſecurity, has been found liable. Appear 
ing and anſwering are certainly no ways ſynonimous. The one may 
only import ſudlicio fai, but the other ſeems to import judicatum ſolvi. 

Viewing the matter in this light, it is of no conſequence that Muir 
appeared, by his counſel, to diſpute the juſtice of the purſuer's claim; 
for the moment a decree was pronounced againſt him, he thought pro- 
per to abſcond, and has hitherto baffled every ſearch that has been made 
in conſequence of the diligence that has ined againſt him, His cau- 
tioners ought at leaſt to make his perſon forthcoming; and, on account 
of their failing to do fo, they fall to be ſubjected in payment of the 
ſums which have been decerned againit him. 

Anſwered for the defenders: The conſtruction put upon the word 
anſwer is quite new; but, in the preſent caſe, it is ſufficient to obſerve, 
that the purſuer had no right to aſk, nor the ſheriff power to exact, 
caution judicatumn ſolot. There is not even a word of GORE? him 
in perſon. 

24ly. Suppoſe it ſhould be underſtood, that the defenders were 
bound to produce Muir in perſon, it is clear they were only ſo bound 
in caſe the purſuer ſhould require it. This was always underſtood to 
be the caſe in caution prazcio ti. This caution, it is well known, cea- 
ſes as ſoon as decree 1s extracted ; and if the purſuer, to whom the 
caution is granted, ſhall not, during the whole proceedings, require 
the defender to be produced, but take and extract his decree, the 
obligation upon the cautioners 1s at an end. In the preſent cafe, how- 
ever, it is not pretended, that, during the whole proceedings from firſt 
to laſt, any ſuch requiſition was made. 

But, 34ly, the matter does not reſt here. The defenders are inform⸗ 
ed that Muir was even perſonally apprehended, when charged upon a 
horning on the decree. It is univerſally allowed, that a cautioner u- 
dicio iti, is not bound to produce the party to execution. By the 
purſuer's own conſtruction of this obligation, it extends no farther than 
to produce the party till decree is pronounced. But if this be the fact, 
the purſuer had Muir in his power even after the decree Was extraQ- 


ed. 
The Court gave judgment as follows : 


In reſpe& the purſuer did not, at any time during the dependence, 


or before extract, require the cautioners to produce the perſon 
© of Muir in Court, find the cautioners are liberate from their ob- 


« ligation de judicio ſiſli, and aſſoilzie them from this action.“ 
Act. Wight. Alt. ne CIk. Campbell. 


Vide the caſe of * Stair, 10 February 1666. 
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15 CXILIV. | | Nov. 29. 1774- 
WILLIAM KERR, and AG NES S a4 JF, his Wiſe, 
Againft 
MATTHEW AE 


JURISDICTION 


Tm ether id is competent to this Court ta judge in a reduction of a ſentence. 


on u,‘ by an inferior court, uho a criminal charge, and awarding 
3 LAT) 


o pecuniary reparation, which the private proſecutors deemed inadequa., e 
4 the injury {uffaiaed p 


A N action was brought by Kerr and Shaw, with concourſe of the 


procurator- fiſcal, before the ſheriff. court of Ayr, againſt Mat- 
thew Hay, charging Hay with an aſſault and battery committed upon 
the private proſecutors, when they were going about their lawful af- 
ſairs along the highway, and without any manner of provocation; and 
con” for L. 20 of aflythment, damages and expences, and of the 
like ſum to the procurator-fiſcal of court. 

This battery and aflault being committed when none were preſent, a 
reference was made to the oath of party; and, upon adviſing the de- 
{ender's oath, the ſheriff- ſubſtitute pronounced an interlocutor, impo- 
ing a fine of a ſmall ſum, in full of aflythment, damages, and expen- 
ces to the private proſecutor; and of five ſhillings Sterling to the fiſcal. 

The private nee diflatiefied with the reparation awarded to 
them, brought a proceſs of reduction of the ſherifi-ſubſtitute's Judg- 
ment. 

Argued for Hay: That a purſuer of a criminal action, brought be- 
fore an inferior court, cannot, after decree, raiſe a reduction in this 
Court, ſo as to make way for a heavier ſentence than the inferior court 
have thought proper to pronounce. 

The Lord Ordinary found this action of reduction not competent 
before this Court, therefore diſmiſſed the ſame; but, upon a reclaim- 
ing bill and anſyers. 

The Court thought the circumſtance of the name of the procurator- 
fiſcal appearing pro forma in this libel immaterial, the concluſions being 
only ad civilem effefum, and the libel itſelf bore a reference to the oath 
of party ; and, as the caſe now ſtood, there was no form in which re- 
lief could be obtained from the ſupreme criminal court ; thereforc, 


F & ?¼¾ The 
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The Lords altered ihe Ordinary's interlocutor, and WN the 
objection to the competency of this Court. 


Act. Dean Faculy. Alt. Cyoſbie. Clk. Tait. 


No. CXILV. 1 Dec. 20. 1774. 
7 HIS TL EB AM in Clans 
Againſt 
77 U G A I, of Bowmore in Vay. | 
B 1 Pe M 


Fhether the drawer of an accepted bill, tranſmitting il, without indorſa- 
tion, to his correſpondent, who indorſes, and geiting it diſcounted in the 
fair Way of trade, credits the drawer with the ſum in his accounts with 
him, is liable in recourſe to the holders, upon the failure of acceptor and 


indorſer ? 


KAY, a conſiderable drover or dealer in cattle, who had, for a 
M number of years, employed James Campbell, ſadler in Gla{- 
gow, as his correſpondent and banker, drew a bill for L. 50 Sterling 
upon the now deceaſed John Gillies of Douchra, dated 25th May, and 
payable 1ſt December 1770, at the ſhep of the ſaid James Campbell ; 
which Gillies accepted, and was, within a few days after its date, tranſ- 
mitted by McKay, but without an indorſation, to Campbell his corre- 
ſpondent in Glaſgow, who having applied to the Thiftle-Bank to have 
this bill diſcounted, they did ſo, and paid him the value i in ready mo- 
ney, on his indorſing it to them. | 

Gillies the acceptor having died, leavi ing his affairs in diſorder, and 
Campbell's affairs having alſo gone into diſorder, the Thiſtle-Bank, in 
harveſt 1772, brought a proceſs before this Court againſt the repreſen- | 
tatives of Gillies, as alſo againſt M*Kay and Campbell, all conjunctly 
and ſeverally, for payment of the contents of ſaid bill, which had been 
regularly proteſted by the holders, in which a decree was allowed to 
paſs, which was ene, extracted, and a charge of horning given 
thereupon. 

M*Kay obtained a 6 of the charge; and, at ſirſt, he main- 
tained, that, diſtruſting the acceptor's circumſtances, he never meant to 
indorſe this bill to Mr Campbell, or to be anſwerable for the value of 

it; 


Wo 


it ; but that he put it into Campbell's hands, merely in truſt or ex- 
change, in order that he might endeayour to get payment of it from 
the debtor. Hence he argued, that, if the Thiſtle-Bank thought fit to 
diſcount the bill, on Mr Campbell's indorſing it to them, they could 
only claim their recourſe from him, but not from the defender. In 
the courſe of the debate, the defender gave different accounts of the 
terms on which he underſtood that Campbell was to hold, and agreed 
to take this bill without an indorſation, inſinuating that it was becauſe 
Campbell was alſo in bad circumſtances, and in the defender's debt; 
and that the purſuers again were glad thus to take it from Campbell, 
in payment, pro tanto, of a debt which he owed them. But, admit- 
ting that the circumſtances occurring in this caſe were equivalent to 
his having granted to Campbell an aſſignation to this bill, he argned that 
this cannot ſupply the want of an indorſation ; for that, if the defend- 
er had only aſſigned this bill to Campbell, the purſuers, deriving right 
to the bill from him, muſt have taken it ſubje& to the counter claims 
which the defender had againſt Mr Campbell; but that nothing but 
an actual indorſation can entitle the holder to recourſe, without being 
ſubject to ſuch counter claims. | | 
An inveſtigation into facts having been made, and writings recov- 
ered, by authority of the Lord Ordinary, particularly a docqueted ac- 
compt between the defender and Mr Campbell, of date 25th October 
1772, ſubſequent to the execution of the preſent ſummons, the pur- 
fuers n/i/ted, that the circumitances of the preſent cafe are ſo clearly 
demonſtrative of the defender's intention to be bound, as leave not the 
leaſt room for a doubt. It is in evidence, that Mr Campbell, the de- 
fender's ordinary correſpondent and factor, was in the daily practice of 
diſcounting bills tranſmitted to him by the defender; that the bill in 
queſtion was tranſmitted within a few days after its date, and fix 
months before it became payable. In theſe circumſtances, when Mr 
Campbell brought this bill to the purſzers to be dicounted, and aflu- 
red them that the want of an indoriation by the defender was a mere 
overſight, the purſuers had all the rcafon in the World to believe him; 
but when, further, the defender is feea acknowledging that he did put 
this bill into Mr Campbell's hands, in order that he might convert it 
into caſh ; when, at an after cicaring of accompts with Mr Caznpbel! 
this bill is ſtated in the docqueted accompt of date 1ſt June-1770, tho 
not payable till 1ſt December; ſo that the defender takes credit for the 
{um of this bill, as ſo much caſh paid to Mr Campbell at the time of its 
being tranſmitted ; when recently before this clearance, the deiender 
is appriſed that caſh had been got for this bill, by diſcounting it with 
the purſuers, and that they had intented proceſs againft him for re- 
courſe; and when he, upon this, takes credit for this hill from Mr 
Campbell, and allows a decree for recourſe to go againſt himſelf at the 
inſtance of the purſuers, it is impoſſible, from all theſe circumſtances, 
to draw any concluſion, other than that the defender was conſcidus 
that his conduct, with reſpect to this bill, was in all reſpects equivetent 
to an actual indorſation, and that the purfuers had a juſt claim againſt 
him for recourſe. At the ſame time, the puriuers muſt obſerve, thn 
175 


the diſtinction which the defender would here eſtablich, between the 
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efeQ of an aſſignation and an indorſation of a bill, is by no means well 
founded in law. They have preciſely the ſame elfect; (vide Erſkine, 
p. 438. Y 31. 2d Fac. Coll. No. 87.) wherefore, the admiſſion made 
by the defender, of the circumſtances ariſing in this caſe being tanta- 
mount to an aflignation of this bill by him to Mr. Campbell, is all that 
the purſuers have occation to contend for, in order to eſtabliſh their 
recourſe againſt the defender. And, indeed. the defender's error in 
this particular proceeds from a miſapprehenſion of the principles on 
which ' queſtions of this kind fall to be decided. Vide Forbes on 
Bills of Exchange, p. 23. and 24. ; Cuninghame on Bills of Exch: ange, 
p. 26.— 105. | 


T he Court adhered to the Lord Ordinary's interlocutor, which * re- 
* pelled the reaſons of ſuſpenſion, and found the letters orderly 


proceed. d. 
Act. W. Baillie, Alt. J. Boſwell, Clerk, Tarr. 
No. GXLVI. | Dec. 22. 177 


GEORGE MIDDLETON of Lethemdolles, and D A. 
* A TERSON of Bannockburn, 


Againſt 
FOUAN EARL of DUNMORE. 


PRESCRIPTION, 


What is ſufficient to eflabliſh a preſcriptive right ? 


HE lands of Lethem and Lethemdolles were veſted by infeſtment 

in the perſon of Robert Rollo of Powhoule, in the year 1699, 

holden by him of Hugh Wallace of Ingleſton, the ſuperior ; and which 

he continued to poſſeſs by that tenure, till, having been concerned in 

the rebellion 1715, he and his fon James were both tried and convict- 
ed of high treaſon, whereby his eſtate became forfeited. 

Hugh Wallace, the ſuperior, meaning to take the benefit of the clan 
aQ, upon the zoth May 1717, granted a precept for infefting himſelf 
in the lands of Lethem, and he was infeft accordingly, June 3d ſaid 
year. | 


1 1 1 GM poo 1 PREY 


Mr 
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Mr Wallace entered a claim to the lands of Lethem before the com- 
miſſioners of enquiry; but no procedure thereon appears, nor does it 
appear that he took any ſtep as to the lands of Lethemdolles. | 

Mr Graham of Airth acquired the foreſaid lands of Lethem and Le- 
themdolles from Mr Hugh Wallace, the ſuperior ; and having been 
thereupon infeft, in 1720, upon a charter from the Ducheſs of Ha- 


milton, Hugh Wallace's immediate ſuperior, he, with conſent of Hugh | 


Wallace, granted a feu-charter of the whole to Robert Rollo ſheriſ- 
clerk of Clackmannan, as truſtee for the three daughters of the forc- 
{aid Robert Rollo, the forteiting perſon. | 

James Rollo, fon of the ſaid Robert Rollo, was rchabilitated by acts 
of parliament, whereupon the daughters, with the conſent of their tru- 
ſtee, in 1739, granted a conveyance of the lands to the ſaid James 
Rollo, and aſſigned him to the charter and precept granted by Mr 
Graham in 1720, upon which no infeftment had hitherto followed. 


In February 1750, David Rollo, fon of James, eſtabliſhed a title to 


the foreſaid right, which ftood in the perſon of his father, by a ſervice 


as heir in general to him; and having fold the whole lands to Dr 


fames Dundas, he, upon the 24th May 1750, executed a diſpoſition 
in favours of Dr Dundas, bearing an aſſignment to the writs and evi- 
Cents of the lands, and, in particular, to the charter 1720. b 
Dr Dundas, in virtue of the precept in that charter, was infeft upon 
the 16th January 1750; and the purſuer George Middleton was ſer— 
ved heir in general to Dr Dundas, his uncle; and obtained from Wil- 
iam Graham of Airth, the ſuperior, a precept of clare con/lat, of date 
Ith Tebruary, and, in virtue thereof, was infeft upon the 5th February 
1759. | 
9 Fheſe titles, George Middleton ſold the lands to the Earl of 
Dunmore, by minute of fale ; and the Earl having objected to the va- 
iidity of the progreſs, an action was brought, at the inſtance of Mr 
Middleton, and David Paterſon, (formerly Rollo) his author in thefe 
lands, concluding to have it found and declared, that the purſuer had 
an unexceptionable right to the lands, and, in conſequence, that the 
defender ſhould be decreed to pay the price; or otherwiſe, that the 
ſale ſhould be diſſolved. The Officers of State, for the intereſt of the 
'Crown, were called as defenders in the action. No appearance, how- 
ever, was made on behalf of the Crown: But appearance having been 
made for the Earl, parties were heard upon the exceptions taken to 
the progreſs. | 
it was maintained, on behalf of the purſuer, that he had a good 
right to the lands, in reſpect that he derived the ſame, by a regular 
progreſs, from the ſuperior, who had a good right thereto, in virtue 
of the clan act; and, 24, he maintained, That, ſuppoſing the ſupe- 
rior's right under the clan act had been originally defective, in reſpect 
of the direQions therein preſcribed not having been complied with, 
(which the defenders contended) that the right is now ſecured by the 
poſitive preſcription againit any challenge, cither at the inſtance of the 
Crown, or any other perſon whatever, in conſequence of the poſſeſſion 
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Which the purſuers, and their anceſtors and authors, have enjoyed, 
without any interruption, for the ſpace of fifty-four years, upon a 
habile title of preicription. 

This being the cale, there is no room now for an inquiry how or 
in what manner the poſſeſſion was fifſt attained. If they have had 
forty years peaceable poſſeſſion, as proprietors, and if they can pro- 
duce a charter and ſeiſin prior to that poſteſhon, they ſufficiently com- 
ply with the requiſites of the ſtatute 1617. At the ſame time, the fact 
was, that Mr Graham attained poſſeſſion in virtue of the clan act; for 
that it does appear, I, That a factory was granted by Mr Graham 
of Airth to Robert Rollo, thetherifi-clerk, upon the 29th of September 
1719, Which proceeds on a recital of Mr Graham s being ſuperior and 
heritable proprietor of theſe lands, and that he had acquired the pro- 
perty. by the clan act; and authoriſing Robert Rollo to uplift he 
rents for crops and years 1717, 1718, and all preceding ; and alſo 
for the then current year, and in time coming, during the granter's 
pleaſure ; and the factor is taken bound to account to Mr Graham for 
his intromiſſions. | 

240, It appears that Robert Rollo entered on the office in conſe- 
quence? of this factory, from a Rated accompt in proceſs between him 
and John Callandar, a tenant in Lethemdolles, in which the rents of 
theſe lands, for crops 1715, 1710, 1717 and 1718, are ſpecially 
charged, and a mutual diſcharge ſubjoined, ſubſcribed by Rollo the 
factor and Callendar the tenant, dated Airth, 1ſt January 1720; and 
it is inſtructed, from the charter by Mr Graham, that, the year follow- 
ing, he conveyed the lands to Robert Rollo, for behoof of the daugh- 
ters of the forfeiting perſon, to be held by him of Mr Graham, the 
diſponee. And the lands have been uniformly poſſeſſed by Robert 
Rollo, and thoſe in his right, from that time to the preſent, without 
any challenge or interruption from any mortal whatever. 

Nor can it make any difference, that the title of Mr. Graham's diſ- 
ponee remained perſonal down to the 1750: It is ſufficient that the 
lands were poſſeſſed for forty years by perſons who can connect with 
the charter and ſeiſin which is founded upon and produced, as the title 
of preſcription; and it is of no moment whether that connection be 
eſtabliſhed by deeds clothed with infeftment, or by deeds merely per- 
ſonal, or even by fimple apparency. Theſe propoſitions the purſuers 
Hold to be clearly founded in the ſtatute 1617: And they hold it to 
be equally clear, that, after forty years poſſeſſion of the dominium utile, 
it is no good Viection, that no more was veſted in Mr Graham, by the 
infeftment in his perſon, than che right of ſuperiority. 

Preſcription is only neceſſary to ſupply the want of right in the grant- 
er of a deed, and to remove any burdens or objections to which the 
right might have been otherwiſe liable ; but as the right of the ſupe- 
rior is a right to the lands, ex facre, imple and abſolute ; as a grant of 
ſuperiority is truly a grant of the lands themſelves ; and as the right of 
the vaſlal is no more than a burden upon the dominium directum, ſo when 


the 1 1 in virtue of his infeftment of the lands, has had the full 
pPoſſeſſion 


41 


poſſeſſion of the dominium utile for the ſpace of forty years, without any 

challenge or interruption, the vaſſal's right is thereby totally at an end 

and the ſuperior's right is effectually diſburdened of it; his poſſeſſion 
of the dominium utile, for the ſpace of forty years, is as effectual for ex- 

tinguiſhing the right of the vaſſal, as a reſignation made by the vaſſal 
ad perpetuam remanentiam, | 


The Court gave judgment, finding the progreſs ſufficient.” 


AQ. Macgueen. Alt. D. of Faculty. Clerk, Campbell. 
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The OPINION of ENCLISH CO UNSEL, referred 
to in No. CXXXVII. ” 


% 


QUESTIONS, with Mr Madocks* Anſwers, 


tor Brown, Zuil, and Company; 
Ju A Cauſe in Scotland. : | AGAINST 


5 * * * f 
DUNLOP's Truſtees, conſtituted by a vo- 
luntary Truſt granted by Dunlop a Bank- 
rupt, and acceded to by two-thirds of his 
Creditors, 


% 


OINTS and QUESTIONS upon which the opinion of Counſel is 
deſired. e | 
imo, Does the Crown's privilege or right to recover payment out of 
its debtor's effects, in preference to or before any private 
creditor, operate retro, before the time application is made to 
the Court of Exchequer for a writ of extent, or before the 
refer offfuch a wat? 7 
2d, Is this privilege univerſal; ſo that whether the debtor refides 
in England or Scotland, and has effects in any other part of 
the kingdom, or in America, as well as in the country where 
he reſides, does the Crown's privileges extend over the 


whole ? | 
30io, If it does extend, from what period does it take place ? or, How 
is it rendered effectual? Muſt not writs of 'extent be ſued 
out in the proper revenue-courts of each country ? If ſuch a 
writ is firſt taken out from the Exchequer of England, can 
it have any effect in Scotland or America? or, Will the pro- 
duction of ſuch a writ before the courts of America be a 
ground for ſuch courts giving their writs of extent a retro- 
ſpect to the fame period that is mentioned in the faid Engiith 
writ for the commencement of the inquiry, in order to ex- 
tend the debtor's eſtate or eftes ? 
rits of extent are directed to the ſheriffs of particular coun- 
ties. Has ſuch a writ any effect beyond ſuch counties, when 
alſo ſubject to the juriſdiction of the court? or, If it happens 
| that effects are diſcovered in another county, mult a new 
writ of extent be taken out againſt them; and, in ſuch caſe, 
| wuo.iull that new writ bear a retroſpect beyond the ee of the 
| writ, or date of the motion made for obtaining it; or will it 
be carried back to the zee or time mentioned in writs alrea- 
dy taken out for other counties ? | 


Ato, W 


Ito, 
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Sto, Writs of extent appoint the ſheriff to take inquiſition of what 
effects the debtor had upon a certain day, or has had ſince 


that time, and to report the ſame. into court againſt a certain 


future day: Suppoſe no inquiſition is actually made before 
that day, can it afterwards be done upon the ſame writ ? or, 
Can a new writ be-at any time after taken out to attach ſuch 
effects as might have been extended under the old writ, or 


Glo, In | 


A 


had belonged to the debtor between the 7e of it, and the 
tele of the new writ ? | 

the caſe of commiſſions of bankrupt againſt bankrupts, who 
are alſo debtors to the Crown, can the aſſignees obtain an 


preference upon the debtor's effects by means either of the 
bankrupt laws or acts, or of their getting poſſeſſion of the 
debtor's effects before the 2e of a writ of extent, or after 
the time is expired within which the inquiſition upon the 
writ of extent ſhould be reported into court, or through the 
circumſtance of no writ of extent being ſued out for the 


county where the effects lie, or no inquiſition being made 


| upon it by the ſheriff, if actually ſued out? 
mo, Where a perſon happens to be bail or ſurety for another in a 


debt to the Crown, is ſuch bailſman entitled to obtain the 
Crown's aid by writ of .extent for recovering payment out 
of the proper debtor's effects? or, Can ſuch writs be refuſed, 
if applied for by the. bailſman ? 


28 o, If, after a writ of extent is iſſued on the application of the 


bailſman, but without being executed by inquiſition, &c. the 
debt is actually paid to the Crown out of the proper debtor's 
effects which lay in another cauntry,.Can the bailſman, or 
the aſſignees of the bankrupt, fer behoot of certain creditors, 
with concurrence of the bailſman, afterwards take any bene- 
fit from that writ, ſo as to cover, as in right of the crown, 


an equivalent part of the debtor's effects that might have been 
extended and ſeized for the Crown's payment, but which, 


«920, If 


de facto, was not fo done, and thereby.prevent and hinder 
other creditors from taking ſuch effects in legal execution 
for their payment? | 

the bailſman in ſuch a debt, after a writ of extent is taken 
out, but not executed within the time mentioned inthe writ, 
ſhall pay the debt to the Crown out of his, the bailſman's, 
own money, and ſo obtain a diſcharge or acquittance of the 
debt, or get the bonds and ſecurities for the ſame cancelled - 
or voided, Can ſuch bailſman afterwards ule the ſaid writ of 
extent, or avail himſelf of the Crowen's right, ſo as to obtain 
a preferable title to operate his payment and relief out of 
ſuch effects of the debtor as might have been extended under 
the writ for the Crown's payment? and can he do ſo, not- 


withſtanding that, when he himſelf paid and extinguiſhed the 
debt that had been due to the Crown, he did not obtain or 
apply for any aſſignment of the Crown's debt, or of its right 
to recover payment out of the principal debtor's effects; but 


5 E. mad 
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made ſuch payment ſimply upon a diſcharge or acquittance 
from the Crown, in the fame manner as if the principal debt- 


or himſelf had paid the debt? 

10720, In the caſe laſt mentioned, Would not the principal debtor's a 
ſignees, under a commiſſion of bankruptcy, have a right pre- 
ferable to that of the bail{man, to take and divide among the 
whole creditors fuck effects of the bankrupt or principal debi- 
or as might have been extended or ſeized by the Crown or 
bailſinan, before the Crown's debt was actually paid and ex- 
ti \rubſhed, but which were not {o extended? And would 
not the bailſman, in fuch a caſe, be obliged to content him- 
ielf with his mtedble Mare of theſe, and the other effects of 
the bankrupt, in proportion to the debt which he had ſo 
paid to the Crown, in the fame manner as if the Crown 1 
never been creditor, or otherwiſe concerned in the debt 

If the opinion upon the above points and queſtions can, in 10 Or 
any of the articles, be ſupported by authorities or ee to be 


found in printed books or reports, it will be of great uſe to have 
ſuch authorities mentioned or referred to, as applicable to the dil⸗ 
ferent points 1 ü . 


KN W 


iſt, The extent of the Crown binds the goods of the debtor from 
the 7-//e of the writ, whether it be or be not delivered to the 
ſherift before the private creditor's execution comes, if the 
execution comes into the ſheriff's hands after the 4e of the 
extent and the fe of the extent is of the ſame date with 
the Barons' /t for the writ, which muſt be founded ON an 
aflidavit. 

2d. This privilege of the Crown is by the law of England, and 
therefore muſt ſubſiſt in other parts of the ng s dominions, 
where the law of England prevails. 

If writs of extent are taken out in other countries within the 
King's dominions, and extents alſo iſſue in England againſt 
the fame perſon, the ſeveral writs have no relation to cach 
other. | 

4th. If the debtor has effects in different counties in England, diffe- 

rent extents may be taken out upon one and the fare lat, 
and bear ze/te alike, though they are not all ſued out at the 
| ſame time. 
5th. If the inquiſition cannot be taken wa the day named in the 
| writ, an alias extent may iſſue upon motion, the goods re- 
maining bound from the Ze of the firſt writ. 

Gth. If the aſſignee under a commiſſion of bankruptcy can get the 

actual poſſeſſion of the bankrupt's effects before the 7effe of 

an extent, the ſheriff cannot execute the extent upon the 
goods in the hands of the aſſignee, the property being in the 


aſſignee; but from the 1e of the writ of extent, the goods 
are 


3d. 


WE 


are bound to anſwer the King's debt, and he ſhall be prefer” 
red before the commiſſion of bankruptcy. 
7th. If the bail apply to the Court, offering to pay, and do pay the 
Crown-debt, the Court will order that the bail ſtand in the 
place of the Crown, and have the benefit of the prerogative- 
proceſs; or the bail may, upon affidavit of the debt due to 
the Crown from the principal, have an immediate extent a- 
gainſt the principal; and may have alſo an extent in aid for 
tinding out and enforcing the payment of debts due to the 
| principal, | 
Sth. If the Crown-debt be paid out of the effects of the principal 
debtor in another country, the like value of his effects can- 
not be covered by an extent in the country where he reſides 
to the prejudice of his other creditors ; but if the debt be 
paid with the effects of another perton, that other perſon may 
have the benefit of the Crown-procels againſt the eſtate of 
the debtor. | 
gth. An order of the Court of Exchequer muſt be obtained, that the 
party paying ſhall ſtand in the place of the Crown, and have 
| the benefit of the Crown-proceſs. _ 
icth. If the bail ſue out an immediate extent againſt the principal, 
and, before the fame is executed, pay, out of his own eſtate, 
the debt to the Crown, and have an order to ftand in the 
place of the Crown, and to have the benefit of the Crown- 
proceſs ; in that caſe, he may levy upon the goods of the 
| bankrupt in the hands of the aſſignees, provided his extent 
bear Ze/te prior to the aſſignment made to the aſſignees by the 
commiſſioners ; but, if ſubſequent, he may come 1n as a cre- 
ditor under the commiſſion. 


The books referable to upon theſe queſtions are Bunbury's Reports 
in the Exchequer, The King v. Cotton, 2 Veſey, 288. 


JOHN MADOCKS. 
Linc*, Inn, 18th Mar. 1773. 


CASE 
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CASE, on Queſtions ariſing upon a writ of Extent, in 
.a Cauſe in the Court of Seſſion in Scotland. 


BROWN any COMPANY, 
AGAINST 
DUNLOPs TRUSTEES. 


JL ROM an opinion given ſome time ago by Mr Madocks, it is un- 
derſtood, that a writ of extent, iſſued from Exchequer, for re- 
covering a debt due to the Crown, binds the goods of the debtor in 
his poſteſkon, or belonging to him, from the 7Ze/te of the writ, which is 
of the ſame date with the Barons fat for iſſuing the writ. 
Advice is further deſired, 
Imo, Whether the extent alſo binds from the ee debts which were 
due, or owing to the Crown's debtor ; or if ſuch debts are only bound 
to the Crown, from the day on which the ſheriff takes his inquiſition, 
ir virtue of the extent, and finds that ſuch debts are due to the Crown's 
debtor ? | 
The reaſon of putting this queſtion is, that a caſe is 'obſerved in Bun- 
Þury's Reports, p. 265. Rex v. Green, May 1729; which it is hoped 
will be looked into before anſwering the above query. 
240, If debts are not bound from the 7e/fe of the extent, but only 
a die captionis inquiſition.; what is underſtood to be the reaſon or 
ground in law for ſuch diſtinction or difference between the caſe of 
debts and of goods, or even lands belonging to the debtor? 


ANSWER 


It is a ſettled diftinQon in the Court of Exchequer, that an extent 
binds the goods of the debtor rom the te/te of the writ, and the writ 
is always teſted on the day of the fas, though it iſſues after. But the 
extent binds dcbts-due to the King's debtor from the day of the inqui- 
ſition only. This diftinQion appears from Bunbury's Reports above 
mentioned, in folio 39. 269. 265. The firſt is grounded on Sir Ge- 
rard Fleetwood's caſe, in Coke's Reports, 8th part, folio 171; the 
latter, by the practice of the Court of Exchequer, founded upon ma- 

-nifeſt juſtice ; for, if the debt was to be bound from the iſſuing the ex- 
tent, the debtor might pay the debt before the inquiſition, and would 
be bound to pay it over again to the Crown; whereas the inquiſition 
is (as it is preſumed) notice to the debtor not to pay the debt to the 

| ; King's 


K 
h King's debtor. When the debt is found by the inquiſition, a writ of 


extent, in aid of the King's debtor, iſſues againſt the party who has 


the money in his hands ; by virtue of which the debt is levied ; and 
it will be no excuſe to him to ſay, that he paid the debt after the in- 
uiſition; for the debt is bound to anſwer the King's demand from the 
date of the inquiſition : But it would be too hard upon the debtor to 
be charged before he can be preſumed to have notice that his debt will 
be found for the benefit of the King; and therefore the Exchequer 
holds, that, although the goods are bound from the 7e/te of the writ, yet 
debts are bound only from the inquiſition. | 


| (Sic ſubſcribitur) Joux Mappocks. 
Lincoln's Inn, June 27. 1774 
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ABSTRACT of che Judgments of the Houſe of Lords, 


in the Caſes contained in this Volume. 


No. XXII. March 24. 1773. 


MO RA H (Counteſs of) 


Againſt 


B AI N-S T E MAR T, and others. 


RDERED and adjudged, That that part of the interlocutor of 


23d of July 1772, complained of by the croſs appeal, be affirm- 
ed; and it is further ordered and adjudged, that the interlocutor of the 
29th January 1772, and alſo ſo mych of the interlocutor 23d of July 
1772 as are complained of by the original appeal, be reverſed : And it 
is hereby declared, that, under all the circumſtances of this caſe, the 


leaſe in queſtion is as effeQual and binding, as if it had been ſigned by 
James late Earl of Moray deceaſed. And it 1s farther ordered, that 


the reaſons of ſuſpenſion be ſuſtained, 


No. Op March 11. 1773- 
Sir LUDOVIC RA NMT, and others, 
Againſt 
FAMES EARL of FI E, and others. 


ORDERED and adjudged, That the interlocutors complained of in 


he ſaid appeal, be, and the ſame are, hereby reverſed, 5 
[FE : Jo. 


— — — — —„—„—-—b — — 
8 — — 


— — — — 
— — - PIFY 


» 
— —— —— — — —— 


6390 


No. XXXIX. | April zo. 1974: 
II N 
Againſt 
HEPBURN. 


ORDERED and adjudged, That the appeal be diſmiſſed ; that the 


interlocutors complained of be athrmed ; and the appellant as pay to 
the reſpondent L. 100 Sterling colts. 


No. L. | Dec. 24. 175 [> 
BRUCE CARSTAIRS, 
Againſt 
CRE IC, and others. 
ORDERED and adjudged, that the appeal be Aiſmiſſed, al the in- 
terlocutors therein complained of be affirmed. 
No. LXIIl. m Abril 1. 1773. 
Sir LUDOVICK CRANT, 
Againſt 
ARCHIBALD DU, . 


ORDERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors complained of be, and the ſame are, hereby, reverſed. 


No. LXVI. January 25. 1774. 
„ D 0 N (Dukeof) 
Againſt 
IF E Gan ef) 


ORDERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors therein complained of be affirmed. 1 
| No. 


63 


No. LXXXIII. | March 3. 1774. 
F A HA 
Againſt 
FERGUSON. 
ORDERED and adjudged, That the appeal be diſmiſſed, — that 


the interlocutors therein complained of be affirmed. 
No. CVII. May 6. 1774. 
CAR R E of Cavers, 
Againſt 
CAIRN S, and others. 


ORDERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors therein complained of be affirmed, with L. 100 Ster- 


ling coſts. 
No. CX. March 23. 1775. 
ANNAND and COLSURMQOUN, 
Againſt 


C H E $ © 8 © © 


ORDERED and adjudged, That the appeal be diſmiſſed, and the 
interlocutors therein complained of be affirmed. 
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